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INTRODUCTION:"

Current and evolving statistics confirm that our population is aging and doing so, rapidly.
With age and longevity can come an increase in the occurrence of medical issues
affecting cognitive executive functioning. Certain diseases and disorders, such as
dementia in varying types and degrees, delirium, delusional disorders, Alzheimer’s,
related cognitive disorders and other conditions involving reduced functioning and
capability also become more prevalent with age.? There are a wide variety of disorders
that affect decisional capacity and in turn, increase an individual’s susceptibility to
becoming vulnerable and dependent. Factors affecting decisional capacity can include,
normal aging, disorders such as depression, which are often untreated or undiagnosed,
schizophrenia, bipolar disorder, psychotic disorders, delusions, debilitating illnesses,
senility, drug and alcohol abuse, and addiction.? These sorts of issues unfortunately invite

the opportunity for abuse, elder abuse, and exploitation.

Civil marriages are solemnized with increasing frequency under circumstances in which
one party to the marriage is decisionally incapable of understanding, appreciating, and
formulating a choice to marry.# Indeed, unscrupulous opportunists too often get away with
preying upon those older adults with diminished reasoning ability purely for financial profit.
An appropriate moniker for this type of relationship is that of the “predatory marriage”.®
This is not a term that is in common use, though it is gaining popularity through media
references of late. Given that marriage brings with it a wide range of property and
financial entitlements, it does effectively capture the classic situation when one person
marries another of limited capacity solely in the pursuit of these financial advantages that

come with the union of marriage.®

" Authored by Kimberly A. Whaley, Principal of WEL Partners. Paper and analysis updated herein April
2018.

2 Kimberly Whaley et. al, Capacity to Marry and the Estate Plan (Aurora: Canada Law Book, 2010) at 70.
http://www.canadalawbook.ca.

3 lbid at 1.

4 Ibid.

5 Ibid.

6 Ibid. at 70.
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The overriding problem with such marriages today, is that they are not easily challenged.
The current standard or factors to be applied for ascertaining the requisite “capacity to
marry” as developed at common law are anything but rigorous. Consequently, requisite
capacity is often found by a court, even in the most obvious cases of exploitation.
Predatory and exploitive marriages are more likely than not, to withstand challenge
because the common law has not kept pace with the reality of the current property rights
legislative regime. While some refer to a “test” when speaking of the consideration of
factors to be applied to determine requisite decisional capacity to marry, it is important to
note that this is a colloquial or lay term only. There is no “test” per se, but rather there are
often factors or a standard referenced in case precedent to be applied to determine

decisional capacity to marry.

This paper is but a snapshot of the many critical issues, both legal and public policy
related, arising from predatory relationships. Those interested in learning more about this
topic may wish to refer to Capacity to Marry and the Estate Plan, Canada Law Book,
co-authored by Kimberly Whaley et al., http://www.canadalawbook.ca/Capacity-to-Marry-
and-the-Estate-Plan.htm!” “Predatory Marriages” (2013) by Albert H. Oosterhoff and
“Predatory Marriages - Equitable Remedies” (2015) by Kimberly Whaley and Albert H.
Oosterhoff.?

This paper is by no means exhaustive in its approach or content. The subject matter is
broad, and a mere overview of some of the many developing patterns across Canada
and beyond are considered, while focusing primarily on the specific challenges arising

out of predatory relationships and the decisional capacity to marry.

CAPACITY TO MARRY AND PREDATORY MARRIAGES

1. What is Capacity?

7 Supra note 2.
8 Albert H. Oosterhoff, “Predatory Marriages” (2013), 33 ETPJ 24, Kimberly Whaley and Albert H.
Oosterhoff, “Predatory Marriages — Equitable Remedies” (2014), 34 ETPJ 269.


http://www.canadalawbook.ca/Capacity-to-Marry-and-the-Estate-Plan.html
http://www.canadalawbook.ca/Capacity-to-Marry-and-the-Estate-Plan.html
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In law, one is presumed capable unless and until such presumption is legally rebutted.
Legal capacity is decision, time, and situation/context specific.® The law prescribes
decisional capacity requirements in different contexts. An overview of some of the related

contexts in which decisional capacity is required include the following:

1. Giving instructions for and execution of a Will or trust. In other words,
“testamentary capacity”;'°

2. Making other testamentary beneficiary dispositions legislatively defined;""

3. Contracting;'?

4. Managing property;'3

5. Managing personal care;'

6. Granting or revoking an enduring/continuing power of attorney for property;'®
7. Granting or revoking a power of attorney for personal care;'®

8. Consenting to treatment decisions in accordance with the Health Care Consent
Act;t’

9. Gifting or selling property;'8

9 Supra note 2 at 46
10 Testamentary capacity is set out in Banks v. Goodfellow (1870), L.R. 5 Q.B.D. 549 (Eng.Q.B.); Murphy
v. Lamphier (1914) 31 OLR 287 at 318; and Schwartz v. Schwartz, 10 D.L.R. (3d) 15, 1970, CarswellOnt
243 [1970] 2 O.R. 61 (Ont.) C.A. affirmed (1971), 20 D.L.R. (3d) 313, [1972] S.C.R. 150, 1971
CarswellOnt 163 (S.C.C.)
1 See for example in Ontario under the Succession Law Reform Act, RSO 1990, ¢ S 26, "will" includes,
(a) a testament,
(b) a codicil,
(c) an appointment by will or by writing in the nature of a will in exercise of a power, and
(d) any other testamentary disposition. (“testament”)
2 Hart v O’Connor [1985] AC1000.
13 Substitute Decisions Act, 1992, S.0. 1992, ¢.30, as amended, s. 6.
4 1bid. s.45.
'S |bid. s. 8.
16 1bid. s.47.
7 Health Care Consent Act, 1996, SO 1996, ¢ 2, Schedule A, section 41.
'8 Archer v. St. John, 2008 A.B.Q.B. 9; Pecore v. Pecore [2007] 1 S.C.R. 795; Re Beaney (Deceased)
[1978] 1 WLR 770 at 774; Re Morris (Deceased), Special trustees for Great Ormond Street Hospital for
Children v Pauline Rushin [2000] All ER(D) 598.
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10.Instructing a lawyer; and

11.Marrying.

The capacity required to grant a power of attorney for property differs from the capacity
required to grant a personal care power of attorney, which differs still from the capacity
required to actually manage or direct the management of one’s property or personal
care.' And, importantly, as the law currently stands, the decisional capacity to marry may

exist despite incapacity in other legal decisions or matters.2°

The relevant time period to assess capacity is the time at which the decision in issue is
made.?" Legal capacity can fluctuate over time.?? Capacity is situation-specific in that the
choices that a person makes in granting a power of attorney or making a Last Will &
Testament are considered by a court in its determination of capacity.?® For example, if a
mother appoints her eldest child as an attorney, under a power of attorney, this choice
may be viewed with less suspicion and concern for potential diminished capacity than if

she appoints her recently-hired gardener.?

Assessing capacity is an imperfect science which further complicates its determination.?®
In addition to professional and expert evidence, lay evidence can also be determinative,
if not more so in some situations.?® The standard and reliability of the capacity
assessment conducted varies and this too, can become an obstacle that may need to be

overcome in determining capacity with some degree of compelling accuracy.?’

'® Supra note 2 at 45

20 |bid. at 45

21 |bid. at 46.

22 Knox v. Burton (2004), 6 E.T.R. (3d) 285, 130 A.C.W.S. (3d) 216 (Ont. S.C.J.) The Ontario Court of
Appeal held that a cognitively impaired person can fluctuate between being capable and incapable of
granting a power of attorney.

23 Supra note 2 at 48.

24 |bid.

25 |bid.

26 |bid.

27 1bid.
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On this point, a 2011 English High Court of Justice, Queen’s Bench Division Judgment?3
Thorpe v. Fellowes Solicitors LLP, concerning the capacity of a 77 year old Mrs. Hill to
enter into a transaction to sell her home and pay the proceeds to her daughter resulted
in the eventual claim brought by her son against Mrs. Hill’s solicitor for negligence in
failing to check mental capacity, appreciate Mrs. Hill's vulnerability, susceptibility to

influence, and, inter alia, properly investigate the sale transaction.

The Honourable Mrs. Justice Sharp found that there was no evidence of lack of capacity,
nor, that the solicitor knew or ought to have known that Mrs. Hill had dementia. Her
Honour stated in this regard:

A solicitor is generally only required to make enquiries as to a person’s capacity to
contract if there are circumstances such as to raise doubt as to his in the mind of
a reasonably competent practitioner, see Jackson & Powell at 11-221 and by
analogy Hall v Estate of Bruce Bennett [2003] WTLR 827. This position is reflected
in the guidance given to solicitors in The Guide to the Professional Conduct of
Solicitors (8th edition, 1999), which was in force at the relevant time, where it is
said that there is a presumption of capacity, and that only if this is called into
question should a solicitor seek a doctor’s report (with client’s consent) “However,
you should also make your own assessment and not rely solely upon the doctor’s
assessment” (at 24.04).

In opening, the Claimant’s case was put on the basis that Fellowes [the solicitors]
ought to have been “more careful” with regard to the sale of the Property because
Mrs. Hill was suffering from dementia and did not really know what she was doing.
The relevant test where professional negligence is alleged however is not whether
someone should have been more careful. The standard of care is not that of a
particularly meticulous and conscientious practitioner. The test is what a
reasonably competent practitioner would do having regard to the standards
normally adopted in his profession: see Midland Bank Trust Co Ltd v Hett Stubbs
and Kemp [1979] ch 384 at 403 per Oliver J at 403.

| should add (since at least part of the Claimant’s case seemed to have suggested,
at least implicitly, that this was the case) that there is plainly no duty upon solicitors
in general to obtain medical evidence on every occasion upon which they are
instructed by an elderly client just in case they lack capacity. Such a requirement
would be insulting and unnecessary. 2°

28 Thorpe v Fellowes Solicitors LLP, [2011]EWHC 61 (QB), (21 January 2011)[Thorpe]
29 Thorpe at paras 75-77.
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It should also be noted that despite clear academic acknowledgement within the legal
and medical profession that the types of “ decisional capacities” identified at law do not
fall along a threshold-based hierarchy, in practice (including in cases discussed below?°)
there nonetheless appears to be a tendency to apply such a model.®' While it is tempting
to assume that requisite decisional capacity merely consist of a spectrum, with various
decisions requiring higher or lower thresholds in terms of identifying the applicable criteria
to ground a finding of incapacity, the reality is that the process at law is much more

intricate.32

2. Capacity to Marry: Historical Context

Marriage vows often include promises to be exclusive, to stay together until death, and to
provide mutual support.® Yet, at the time of marriage, parties regularly, as a matter of
course, fail to consider other relevant facets of the marital union; namely, the obligation
to provide financial support, the enforced sharing of equity acquired during the marriage,

and the impact it has on the disposition of one’s estate.3*

Currently, in Canada, to enter into a marriage that cannot be subsequently voided or
declared a nullity, there must be a minimal understanding of the nature of the contract of
marriage.3® No party is required to understand all of the consequences of marriage. The
reason for this is that cases dealing with claims to void or declare a marriage a nullity on
the basis of incapacity often cite long-standing classic English cases, such as Durham v.
Durham,® which collectively espouse the following principle: “the contract of marriage is
a very simple one, one which does not require a high degree of intelligence to

comprehend.”’ Current legal treatment is still unsettled and given the demographics of

30 See Babiuk v. Babiuk, 2014 SKQB 320 (CanLll), Ross-Scott v. Potvin 2014 BCSC 435 and Devore-
Thompson v. Poulian 2017 BCSC 1289.

31 Kimberly A. Whaley, Kenneth I. Shulman & Kerri L. Crawford, “The Myth of a Hierarchy of Decisional
Capacity: A Medico-Legal Perspective” (2016) Advocates’ Q Vol 45 No 4 at 395.

32 Supra note 31 at 419

33 Supra note 2 at 50.

34 1bid. at 50.

35 |bid. at 50.

36 Durham v. Durham (1885), 10 P.D. 80 [Durham].

37 Durham at 82.
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our population and those older adults affected by these predatory unions, the law is in

immediate need of clarity whether that be legislatively or at common law.

The Historical Development of Capacity to Marry

Several common themes appear to emerge from a comprehensive review of historical
cases on the question of decisional and requisite capacity to marry. These themes are

summarized here:

1. That the factors for determining the requisite decisional capacity to marry are
equivalent to those of the requisite capacity to contract;

2. That marriage has a distinct nature of rights and responsibilities which must be
able to be appreciated;

3. That the contract of marriage is a simple one, not requiring a high degree of
intelligence to negotiate; and

4. That the factors for determining the requisite capacity to marry are the same as
the factors for ascertaining requisite capacity to manage property; or even still that
it requires both the requisite capacity to manage the person and property.

Marriage as a Civil Contract

From a review of the old English cases, there emerges a notion that the requisite capacity
to marry is equivalent to the capacity to enter into a civil contract. Thus, for instance, in
the case of Lacey v. Lacey (Public Trustee of),3 the marriage contract is described in the
following manner:

Thus at law, the essence of a marriage contract is an
engagement between a man and a woman to live together
and to love one another as husband and wife to the exclusion
of all others. It is a simple contract which does not require high
intelligence to comprehend. It does not involve consideration
of a large variety of circumstances required in other acts
involving others, such as in the making of a Will. In addition,
the character of consent for this particular marriage did not
involve consideration of other circumstances normally

38 Lacey v. Lacey (Public Trustee of) [1983] B.C.J. No. 1016 [Lacey].
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required by other persons contemplating marriage - such as
establishing a source of income, maintaining a home, or
contemplation of children. Were the parties then capable of
understanding the nature of the contract they were entering
into?3°

As is evident from Lacey v. Lacey, historically, the contract of marriage was considered
to be “simple” one, perhaps relevant at the time and more in line with social norms of that
day. This case and the result, is consistent with the case of Durham v. Durham, where

Sir James, Hannen stated:

| may say this much in the outset, that it appears to me that
the contract of marriage is a very simple one, which does not
require a high degree of intelligence to comprehend.*°

In the case of In the Estate of Park, Deceased,*' Justice Singleton was faced with making
a determination as to whether the deceased had the requisite capacity to marry. His

articulation of how to determine the validity of marriage was as follows:

In considering whether or not a marriage is invalid on the
ground that one of the parties was of unsound mind at the time
it was celebrated the test to be applied is whether he or she
was capable of understanding the nature of the contract into
which he or she was entering, free from the influence of
morbid delusions on the subject. To ascertain the nature of
the contract of marriage a person must be mentally capable
of appreciating that it involves the duties and responsibilities
normally attaching to marriage.

This decision enumerated a number of other factors to consider but does not provide a

definitive criteria to apply. Moreover, starting from the proposition that the contract of

marriage is a simple one, Birkett L.J., contributed further as follows:

The contract of marriage in its essence is one of simplicity.
There can be degrees of capacity apart from soundness of
mind. It is understandable that an illiterate man, perfectly

3 Lacey at para.3.

40 Durham v. Durham, (1885), 10 P.D. 80 at p.82.

41 Estate of Park, Park v. Park [1954] p. 112, C.A_; aff'g, Park v. Park, [1953] All E.R. Reports [Vol. 2] at
1411 [Estate of Park].
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sound of mind, but not of high quality, might be able to
understand the contract of marriage in its simplicity, but who,
coming into a sudden accession of wealth, might be quite
incapable of making anything in the nature of a complicated
will, but degrees of unsoundness of mind cannot have much
relevance to the question whether it is shown that a person
was not mentally capable of understanding the contract into
which he or she had entered.*?

Karminski J., took the position that there is “a lesser degree of capacity ... required to
consent to a marriage, than in the making of a Will.”#3 In his view, the determination of a

valid marriage is as follows:

I. the parties must understand the nature of the marriage
contract;

ii. the parties must understand the rights and responsibilities
which marriage entalils;

lii. each party must be able to take care of his or her person and
property;

iv. itis not enough that the party appreciates that he is taking part
in a marriage ceremony or that he should be able merely to
follow the words of the ceremony; and

v. if he lacks that which is involved under heads (i), (ii) and (iii)
the marriage is invalid...The question for consideration is
whether he sanely comprehended the nature of the marriage
contract.**

While the Court clearly struggled with developing an appropriate process for determining

requisite decisional capacity to marry, it concluded that the capacity to marry is essentially

equivalent to the capacity to enter into any binding contract.

The case of Browning v. Reane*® concerned a marriage between a woman, Mary Reane,
who, at the time of her marriage was 70 years old; her husband 40. The case was heard
after the wife had passed away. The court concluded that the marriage was legally invalid

by virtue of the fact that the deceased had been incapable of entering into the marriage.

42 Estate of Park at 1411.
43 Estate of Park at 1425.
44 Estate of Park at 1417.
45 Browning v. Reane (1812), 161 E. R. 1080, [1803-13] All E.R. Rep. 265 [Browning].
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In reaching this conclusion, the court addressed the concept of consent and observed the

following:

A fourth incapacity is, want of reason; without a competent share of
which, as no others, so neither can the matrimonial contract be
valid. It was formerly adjudged that the issue of an idiot was
legitimate, and, consequently, that his marriage was valid. A
strange determination!

Since consent is absolutely requisite to matrimony; and neither
idiots, nor lunatics, are capable of consenting to anything; and,
therefore, the civil law judged much more sensibly, when it made
such deprivations of reason a previous impediment, though not a
cause of divorce if they happened after marriage. And modern
resolutions have adhered to the reason of the civil law, by
determining that the marriage of a lunatic, not be in a lucid interval,
was absolutely void.” [Mr. Justice Blackstone]

Here, then, the law, and the good sense of the law, are clearly laid
down; want of reason must, of course, invalidate a contract, and the
most important contract of life, the very essence of which is consent.
It is not material whether the want of consent arises from idiocy or
lunacy, or from both combined, nor does it seem necessary, in this
case, to enter into any disquisition of what is idiocy, and what is
lunacy. Complete idiocy, total fatuity from the birth, rarely occurs; a
much more common cause is mental weakness and imbecility,
increased as a person grows up and advances in age from various
supervening causes, so as to produce unsoundness of mind.
Objects of this sort have occurred to the observation of most people.
If the incapacity be such, arising from either or both causes, that
the party is incapable of understanding the nature of the
contract itself, and incapable from mental imbecility to take
care of his or her own person and property, such an individual
cannot dispose of her person and property by the matrimonial
contract, any more than by any other contract. The exact line of
separation between reason and incapacity may be difficult to be
found and marked out in the abstract, though it may not be difficult,
in most cases, to decide upon the result of the circumstances, and
this appears to be a case of that description, the circumstances
being such as to leave no doubt upon my mind.*6

This decision [as bolded] would later be reviewed and adopted by Ontario courts.

The Distinct Nature of Marriage

46 Browning at 1081.
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There is yet another line of still historical cases which suggest that marriage, as an
institution, is distinct, and that decisional capacity to marry requires an appreciation of the
duties and responsibilities that attach to the particular union. As such, in the case of
Durham, supra, the question raised and answered by the court was, “whether or not the
individual had capacity to understand the nature of the contract, and the duties and

responsibilities which it creates?” [emphasis added].

The principle that it is necessary to understand and appreciate the responsibilities which
marriage creates, above and beyond an understanding of the nature of marriage as a

contract, was then echoed in the case of Spier v. Spier,*” where Willmer J. stated:

...it was not sufficient merely to be able to understand the words of
the ceremony or even to know that the party was going through a
ceremony. There must be capacity to understand the nature of the
contract and the duties and responsibilities which it created, and
from Browning v. Reane...there must also be a capacity to take
care of his or her own person and property...But as pointed out
in Durham, supra, marriage was a very simple contract which did
not require a high degree of intelligence to contract; certainly it did
not call for so high a degree of mental capacity as the making of a
will .48

Notably, again, the Court seemed to expand its consideration even further and stated that
“there must also be a capacity to take care of both his/her own person and property.”

The Simplicity of the Marriage Contract

As evinced by the decisions discussed, the courts historically viewed marriage not only
as a mere contract, but a simple one at that. Paraphrasing the Court in In the Estate of
Park, supra, “marriage is in its essence a simple contract which any person of either sex

of normal intelligence should readily be able to comprehend.”® The Court in Hunter v.

47 Spier v. Benyen (sub nom. Spier Estate, Re) [1947] W.N. 46 (Eng. P.D.A.); Spier v. Spier [1947] The
Weekly Notes, at para. 46 per Willmer J.

48 |bid. at 46.

49 Estate of Park, Park v. Park, [1954] p. 112, C.A. affirming; Park v. Park, [1953] All E.R. Reports [Vol. 2]
at 1411 at 1411.
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Edney®® held the very same view, stating: “no high intellectual standard is required in
consenting to a marriage.”" Notably focusing on consent to the marriage as opposed to

decisional capacity to enter into the contract of marriage.
Capacity to Marry Considered the Same as Capacity to Manage Property

An alternative view of the requisite decisional capacity to marry can be seen to be evolving
in the jurisprudence as was referenced above in the cases of Browning v. Reane, and
Spier, supra. The Court in Browning v. Reane stated that for a person to be capable of
marriage, they must be capable of managing their person and their property. Similarly, in
Spier, supra, the Court stated that one must be capable of managing their property, in

order to be capable of marrying.

Concluding Summary

From a historical perspective, it is apparent that there is no single or complete definition
of marriage, or, of the requisite decisional capacity to marry, or even what the consent to
marry involves. Rather, on one end of the judicial spectrum, there is the view that marriage
is but a mere contract, and a simple one at that. Yet, on the other end of the spectrum,
several courts have espoused the view that the requirement to marry is not so simple;
rather, one must be capable of managing one’s person or one’s property, or both, in order

to enter into a valid marriage.

3. Statutory Requirements

Some, but not all, provinces and territories in Canada have marriage legislation that
contemplates the necessity of capacity in order to marry. For example, certain statutes
prevent a marriage commissioner from issuing a license to, or solemnizing the marriage

of someone known, or with reasonable grounds believe an individual lacks mental

50 Hunter v. Edney, (1881) 10.P.D. 93.
5 Hunter v. Edney, (1881) 10.P.D. 93 at 95-96.
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capacity to marry,>? is incapable of giving a valid consent,®® or who has been certified as

mentally disordered.>*

At a glance, in Manitoba, certain rigorous precautions exist. For instance, persons
certified as mentally disordered cannot marry unless a psychiatrist certifies in writing that
the individual is able to understand the nature of marriage and its duties and
responsibilities.>® In fact, a person who issues a marriage license or solemnizes the
marriage of someone who is known to be certified as mentally disordered, will be guilty

of an offence and liable on summary conviction to a fine.5®

Section 7 of Ontario’s Marriage Act prohibits persons from issuing a license to or
solemnizing the marriage of any person who, based on what he/she knows, or has
reasonable grounds to believe, lacks mental capacity to marry by reason of being under

the influence of intoxicating liquor or drugs or for any other reason.®’

In British Columbia, it is a criminal offence to issue a license for a marriage, or to
solemnize a marriage, when the authority in question knows or has reason to believe that
either of the parties to the marriage is mentally disordered or impaired by drugs or
alcohol.®® The B.C. legislation Act further provides that a caveat can be lodged with an
issuer of marriage licenses against the issuing a license to persons named in the caveat.>®
Once lodged, the caveat prevents the issuing of a marriage license until the issuer has

inquired about the caveat and is satisfied the marriage ought not to be obstructed, or the

52 Section 7 of the Ontario Marriage Act, R.S.0. 1990, c. M.3, provides: “No person shall issue a license
to or solemnize the marriage of any person who, based on what he or she knows or has reasonable
grounds to believe, lacks mental capacity to marry by reason of being under the influence of intoxicating
liquor or drugs or for any other reason.”

53 Marriage Act, R.S.N.W.T. (Nu.) 1988, c. M-4 (Nunavut).

54 The Marriage Act, CCSM c. M50.

5% The Marriage Act, CCSM c. M50, section 20.

56 The Marriage Act, C.C.S.M. c. M50, sub-section 20(3).

57 Section 7 of the Ontario Marriage Act, R.S.0. 1990, c. M.3, provides: “No person shall issue a license
to or solemnize the marriage of any person who, based on what he or she knows or has reasonable
grounds to believe, lacks mental capacity to marry by reason of being under the influence of intoxicating
liquor or drugs or for any other reason.”

58 Marriage Act, RSBC 1996 chapter 282, section 35.

% |bid, s. 23.
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caveat is withdrawn by the person who lodged it.6° However, there are no reported cases
citing section 35 of the B.C. legislation Act, which suggests that offences under this
legislation, if they occur, are not prosecuted. The writer has been told, however, by B.C.
counsel that this provision is successfully used for protective purposes where predatory
marriages are suspected. Discussion with lawyers in British Columbia suggests further,
however, that the caveat system, although useful in theory, is not fully implemented; we
understand that there is no centralized, searchable roster of caveats lodged in the

province.

Where provincial or territorial legislation is silent on this issue of capacity and marriage
(Nova Scotia, Prince Edward Island, New Brunswick and Yukon) common law dictates
that a marriage may be found to be void ab initio if one or both of the spouses did not

have the requisite mental capacity to marry.

As such, whether by statute or at common law, every province requires that persons have

legal capacity in order to consent to, and therefore enter into a valid marriage.

In spite of the various legislation on commissioning a marriage it appears there is no
diligence in heeding the provisions as marriages continue to be convened where there is

no apparent attention paid to capacity and consent.

4. Marriage and Property Law: Consequences of a Predatory Marriage

To truly appreciate why predatory marriages can be so problematic, it is necessary to

understand what financial and property entitlements are gained through marriage.

Put in context, it is also important to note that in many Canadian provinces, marriage
automatically revokes a Will or other testamentary document. An exception applies where

there is a declaration in the Will that it is made specifically in contemplation of marriage.®"

80 |bid, subsection 23(2).
61 Marriage revokes a will in all provinces except, British Columbia, Alberta and Quebec. See the Wills
Act, RSNB 1973, ¢ W-9 (New Brunswick), Probates Act, RSPEI 1988, ¢ P-21 (PEI), Wills Act, RSNL
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This revocation of a Will upon marriage can raise serious consequential issues when a
vulnerable adult marries but yet lacks the requisite capacity to make a new Will thereafter

or even dies before a new Will can be executed.

For example, the vulnerable adult unaware or unable to make a new Will, will die intestate
and the predator will likely inherit under provincial intestacy legislation. In Ontario, under
the intestacy provisions of Part Il of the Succession Law Reform Act,®? when a person
dies intestate in respect of property and is survived by a married spouse and not survived
by issue, the spouse is entitled to the property absolutely. Where a spouse dies intestate
in respect of property having a net value of more than $200,000.00 and is survived by a
spouse and one child, the spouse is entitled to the $200,000.00 absolutely (the
“preferential share”) and the remaining assets are split 'z to the spouse and 'z to the child.
If the deceased had more than one child, the spouse will get the preferential share of

$200,000.00, along with one third of the remaining estate funds.

Some provinces have now recognized this inequity as an issue and have enacted
legislation to prevent revocation of Wills upon marriage. Marriage does not revoke a Will
in Quebec. Alberta’s Wills and Succession Act came into force on February 1, 2012, and
under that act marriage now no longer revokes a Will.83 British Columbia followed suit
and on March 31, 2014, the new Wills, Estates and Succession Act (“WESA”) came into
force.®* Under WESA, marriage now no longer revokes a Will. Ontario has not followed

suit in spite of the advocacy that goes hand in hand with this article.

In addition to the testamentary consequences of marriage, in all Canadian provinces,
marriage comes with certain statutorily-mandated property rights as between spouses. In
Ontario, the surviving spouse is entitled to elect and apply to either take pursuant to the

intestate succession provisions as set out in the Succession Law Reform Act (the

1990, ¢ W-10 (Newfoundland), Succession Law Reform Act, RSO ¢ S 26 (Ontario), The Wills Act, CCSM
¢ W 150 (Manitoba), The Wills Act, 1996, c W-14.1 (Saskatchewan), Wills Act RSNWT (Nu), 1988 ¢ W-5
(Nunavut, Northwest Territories), and Wills Act, RSY 2002 ¢ 230 (Yukon).

62 Succession Law Reform Act, RSO 1990, c. S. 26, ss.44-49.

83 Wills and Succession Act, SA 2010, c W-12.2.

64 Wills, Estates and Succession Act, SBC 2009 ¢ 13.
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“SLRA”), or to elect to receive an equalization payment pursuant to the Ontario Family
Law Act (“FLA”).%5

There are legitimate and important policy reasons underlying this statutorily-imposed
wealth-sharing regime which has developed over time. Using the marital property
provisions of Ontario’s FLA as an example, section 5(7) of the FLA sets out its underlying

policy rationale as follows:

The purpose of this section is to recognize that child care, household
management and financial provision are the joint responsibilities of the
spouses and that inherent in the marital relationship there is equal contribution,
whether financial or otherwise, by the spouses to the assumption of these
responsibilities, entitling each spouse to the equalization of the net family
properties, subject only to the equitable considerations set out in subsection

(6).
Arguably however, this policy rationale does not really apply to a predatory marriage
scenario, with the usual hallmarks including, situation, in which one party is significantly
older than the other, holds the bulk, if not all of the property, wealth and finances in the
relationship; where there are no children of the union; and where the other party offers
little by way of financial contribution. Such a relationship is not, as the property legislation

presumes, an equal contribution partnership, whether financial or otherwise.

As is apparent, in some provinces, the marital legislation is extremely powerful in that it
dramatically alters the legal and financial obligations of spouses and has very significant
consequences on testate and intestate succession, to such an extent that spouses are
given primacy over the heirs of a deceased person’s estate. For example, Ontario’s SLRA
permits, under Section 58, a spouse to claim proper and adequate support as a
dependant of a deceased, whether married, or living common law. Interestingly, in
decision of Blair v. Cooke (Allair Estate)®® Belleghem J. determined that two different
women, simultaneously spouses of the deceased, were not precluded from both obtaining

a support award from the Estate.

8 Family Law Act, RSO 1990, ¢ F.3
66 Blair v. Cooke (Allair Estate) 2011 ONSC 498 (Can LII).
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The inherent difficulty with a predatory marriage is in reconciling the injustice caused to
the vulnerable and/or incapable person (and the legitimate heirs, if any), since such
unions are not easily challenged because of common law developments. These common
law factors employed to determine the requisite capacity to marry, have historically been
set at a fairly low threshold. Common law precedent has simply not kept pace at all with
the development of legislation that has been designed to promote and protect property

rights.

5. Predatory Marriages/Capacity to Marry: Cross-Canada Look at More Modern
Case Law

Predatory marriages are on the rise world-wide, irrespective of country, ethnicity or
culture. There is a pattern that has emerged that makes these types of unions easier to
spot. Such unions are usually characterized by one spouse who is significantly advanced
in age and, because of a number of potentially complicating factors, which range from the
loneliness consequent upon losing a long-term spouse, illness, mental incapacity, or
dependency, the person is vulnerable, and thus more susceptible to exploitation. These
unions are frequently clandestine — with sudden or gradual isolation, alienation and
sequestering from friends, family and loved ones being a tell-tale red flag that the
relationship is not as it appears. The following cases address these issues of decisional
capacity and the “capacity to marry” and involve similar fact situations: Cadieux v. Collin-
Evanoff,®” Hart v. Cooper,®® Banton v. Banton,®® Barrett Estate v. Dexter,’® Feng v. Sung
Estate,”’ Hamilton Estate v Jacinto,’? A.B. v. C.D.,”® Petch v. Kuivila,”* Ross-Scott v.

Potvin,”® Juzumas v. Baron,’® Elder Estate v. Bradshaw,”” and most recently, Asad v.

67 Cadieux v Collin-Evanoff, 1988 CanLlIl 524 (QCCA)
68 Hart v. Cooper, 1994 CanLll 262 (BCSC).

69 Banton v Banton, 1998 CarswellOnt 4688, 164 D.L.R. (4™) 176 at 244.
0 Barrett Estate v. Dexter, 2000 ABQB 530 (CanLlI).
"' Feng v Sung Estate, 2003 CanLlIl 2420 (ONSC)

2 Hamilton v. Jacinto, 2011 BCSC 52 (CanLll).

73 A.B.v. C.D. 2009 BCCA 200.

74 Petch v. Kuivila 2012 ONSC 6131.

5 Ross-Scott v. Potvin 2014 BCSC 435.

76 Juzumas v. Baron 2012 ONSC 7220.

7 Elder Estate v. Bradshaw 2015 BCSC 1266.
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Canada (Citizenship and Immigration)’® Devore-Thompson v. Poulain,”® Hunt v.

Worrod,? and Chuvalo v. Chuvalo8!.

1988 - Cadieux v Collin-Evanoff (Quebec)??

In Cadieux v Collin-Evanoff, a caregiver secretly married a 75 year old man dying of colon
cancer. She had known him for several years, he had dinner at her house regularly and
when he became ill she looked after him on a remunerated basis. Shortly before the
marriage, the older adult executed a new Will leaving everything to his new caregiver wife
(marriage does not revoke a Will in Quebec). His previous Will had left his estate to his
brothers and sisters. He also executed a marriage contract containing a gift of a building
in which the caregiver was a tenant and sold the family home for a price well below market

value to someone the caregiver knew.

The older adult’s family was not told of his marriage and the only witnesses to the
marriage were the two people who had witnessed his new Will, one of whom who was
the purchaser of the family home. While the Quebec Superior Court was not asked to
address whether the older adult had the requisite capacity to marry, they did however set
aside the new Will as well as the marriage contract gift on the grounds of lack of capacity

and undue influence. This decision was upheld on appeal.

1994 - Hart v. Cooper (BC)®

The case of Hart v. Cooper involved a 76 year old man who married a woman 18 years
his junior. The couple married in a civil marriage ceremony. As is generally the case, the
marriage automatically revoked a Will the older adult had made six years prior, which

named his three children as the beneficiaries of his Estate. His children challenged the

8 Asad v Canada (Citizenship and Immigration) 2017 CanLll 37077 (CA IRB).
® Devore-Thompson v. Poulain, 2017 BCSC 1289.

8 Hunt v. Worrod, 2017 ONSC 7397.

81 Chuvalo v. Chuvalo, 2018 ONSC 311.

821988 CanLll 524 (QC CA)

831994 CanLll 262 (BCSC).
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I
validity of his marriage on the ground that their father lacked the mental capacity to

contract a marriage. Allegations were also made of alienation by the new wife of their
father.

Referring to the cases of Durham v. Durham, Hunter v. Edney, and Cannon v. Smalley,
the British Columbia Supreme Court reiterated the classic historical determination of the
requisite decisional capacity to marry. Factors which included and rely on the concept of

marriage as a “simple contract™

A person is mentally capable of entering into a marriage contract
only if he/she has the capacity to understand the nature of the
contract and the duties and responsibilities it creates. The
recognition that a ceremony of marriage is being performed or the
mere comprehension of the words employed and the promises
exchanged is not enough if, because of the state of mind, there is
no real appreciation of the engagement entered into; Durham v.
Durham; Hunter v. Edney (otherwise Hunter); Cannon v. Smalley
(otherwise Cannon) (1885), L.R. 10 P.D. 80 at 82 and 95. But the
contract is a very simple one - - not at all difficult to understand.®

The Court then proceeded to describe the appropriate burden of proof as follows:

Where, as here, a marriage has, in form, been properly celebrated,
the burden of proving a lack of mental capacity is borne by the party
who challenges the validity. What is required is proof of a
preponderance of evidence. The evidence must be of a sufficiently
clear and definite character as to constitute more than a “mere”
preponderance as is required in ordinary civil cases: Reynolds v.
Reynolds (1966), 58 W.W.R. 87 at 90-91 (B.C.S.C.) quoting from
Kerr v. Kerr (1952), 5 W.W.R. (N.S.) 385 (Man. C.A.).%

The Court in this case did not accept the medical evidence of the husband’s incapacity
and concluded that the burden of proof borne by the three children had not been
discharged. The Court commented that there was no evidence proffered to suggest that
the young wife ever profited financially from the current marriage or her previous
marriages. Additionally, the Court found that the wife’s motivation in marrying was not

otherwise relevant to the determination of the husband’s mental state at the time of the

84 Hart v. Cooper, 1994 CanLll 262 (BCSC) at 9.
% |bid.
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marriage ceremony. Accordingly, the marriage was upheld as valid, and the Will

previously executed remained revoked.

It is difficult to determine from the written reasons in this case whether and to what extent
the court considered the allegations of alienation and potentially predatory circumstances
that the family asserted. No significant analysis was made by the Court of the allegations
of alienation or whether the husband fully understood the financial consequences of
marriage or the impact of marriage on his property rights. Consequently, the case makes
no advancements in defining the “duties and responsibilities” that attach to a marriage
contract, nor what must ultimately be understood by those entering into the contract of
marriage. In a consistent application of the historical case law, Hart v. Cooper therefore,

again, affirms the age-old principle that the contract of marriage is but a simple one.

1998 - Banton v. Banton (Ontario)®®

When Mr. Banton was 84 years old, he made a Will leaving his property equally among
his five children. Shortly thereafter, Mr. Banton moved into a retirement home. Within a
year of moving into a retirement home, he met Muna Yassin, a 31-year old waitress who
worked in the retirement home’s restaurant. At this time, Mr. Banton was terminally ill with
prostate cancer and was castrated. He was also, by all accounts, depressed.
Additionally, he was in a weakened physical state as he required a walker and was

incontinent.

Yet, in 1994, at 88 years of age, Mr. Banton married Ms. Yassin at her apartment. Two
days after the marriage, he and Ms. Yassin met with a solicitor who was instructed to
prepare a Power of Attorney in favour of Ms. Yassin, and a Will, leaving all of Mr. Banton’s
property to Ms. Yassin. Identical planning documents were later prepared after an
assessment of Mr. Banton’s capacity to manage his property and to grant a Power of

Attorney. However, in 1995, shortly after the new identical documents were prepared, a

86 Banton v Banton, 1998, 164 DLR (4%") 176 at 244 [Banton].
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further capacity assessment was performed, which found Mr. Banton incapable of

managing property, but capable with respect to personal care. Mr. Banton died in 1996.

Mr. Banton’s children raised a number of issues before the Court, including the following:
whether Mr. Banton had capacity to make Wills in 1994 and 1995; whether the Wills were
procured by undue influence; and whether Mr. Banton had capacity to enter into marriage

with Ms. Yassin.

Justice Cullity found that Mr. Banton did not have testamentary capacity to make the Wills
in 1994 and 1995 and that the Wills were obtained through undue influence. In spite of
these findings and the fact that the marriage to Ms. Yassin revoked all existing Wills,

Cullity J. held that Mr. Banton did have the capacity to marry.

Justice Cullity reviewed the law on the validity of marriages, emphasizing the disparity in
the standards or factors to determine requisite testamentary capacity, capacity to manage
property, capacity to give a power of attorney for property, capacity to give a power of
attorney for personal care and capacity to marry according to the provisions of Ontario’s
Substitute Decisions Act, 1992, SO 1992, ¢ 30.%7

Although Justice Cullity observed that Mr. Banton’s marriage to Ms. Yassin was part of
her “carefully planned and tenaciously implemented scheme to obtain control, and,
ultimately, the ownership of [Mr. Banton’s] property”, he did not find duress or coercion
under the circumstances. In his view, Mr. Banton had been a “willing victim” who had
“consented to the marriage.”®® Having found that Mr. Banton consented to the marriage,
the Court found it unnecessary to deal with the questions whether duress makes a
marriage void or voidable, and, if the consequence is that the marriage is voidable,

whether it can be set aside by anyone other than the parties.?® In reaching this conclusion,

87 Banton. at para.33.

8 |bid. at para.136.

8 |bid. In Canadian law, a marriage may be either void or voidable. It is void if either party lacks capacity
to marry, in which case anyone with an interest, such as a child of a previous marriage, or the personal
representative has standing to attack the marriage on that ground. In contrast, undue influence and
duress render a marriage voidable only. In this case, only the parties have standing to contest the validity
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Cullity J. importantly, drew a significant distinction between the concepts of “consent” and
of “capacity,” finding that a lack of consent neither presupposes nor entails an absence

of mental capacity.®®

The Court commenced its analysis of requisite decisional capacity to marry with the “well-
established” presumption that an individual will not have capacity to marry unless capable
of understanding the nature of the relationship and the obligations and responsibilities it
involves.®! In the Court’s view, however, the factors to be met are not particularly rigorous.
Consequently, in light of the fact that Mr. Banton had been married twice before his
marriage to Ms. Yassin and despite his weakened mental condition, the Court found that
Mr. Banton had sufficient memory and understanding to continue to appreciate the nature
and the responsibilities of the relationship to satisfy what the court described as “the first

requirement of the test of mental capacity to marry.”

Justice Cullity then turned his attention to whether or not, in Ontario law, there was an

“additional requirement” for requisite mental capacity to marry:

An additional requirement is, however, recognized in the English
authorities that have been cited with approval in our courts. The
decision to which its source is attributed is that of Sir John Nicholl
in Browning v. Reane (1812), 161 E.R. 1080 (Eng. Ecc.) where it
was stated:

If the capacity be such ... that the party is incapable
of understanding the nature of the contract itself, and
incapable, from mental imbecility, to take care of his
or her own person and property, such an individual
cannot dispose of his or her person and property by
the matrimonial contract, any more than by any other
contract. at pp. 70-1

The principle that a lack of ability to manage oneself and one's
property will negative capacity to marry was accepted and, possibly
extended, by Willmer J. in Spier v. Bengen, [1947] W.N. 46 (Eng.

of the marriage and only while both parties are living. Other interested persons lack standing, although
not all courts seem to be aware of the distinction. See Oosterhoff, Predatory Marriages, supra, footnote 2,
§3.2.

9% |bid. at paras. 140-41.

91 Banton at para.142.
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I
P.D.A.) where it was stated:

There must be a capacity to understand the nature
of the contract and the duties and responsibilities
which it created, and ... there must also be a capacity
to take care of his or her own person and property.
atp. 46

In support of the additional requirement, Justice Cullity also cited Halsbury (4th edition,

Volume 22, at para. 911) for “capacity to marry at common law”:

Whether a person of unsound mind was capable of contracting a
valid marriage depended, according to ecclesiastical law to which
the court had to have regard, upon his capacity at the time of the
marriage to understand the nature of the contract and the duties
and responsibilities created, his freedom or otherwise from the
influence of insane delusions on the subject, and his ability to take
care of his own person and property.

Justice Cullity however found that the passages quoted were not entirely consistent. In
his view, Sir John Nicholl's statement in Browning v. Reane appeared to suggest both
incapacity to manage oneself, as well as one's property was required for the requisite
capacity to marry; whereas Willmer J.’s statement in Re Spier could be interpreted as
treating incapacity to manage property, by itself, as sufficient to give rise to a finding of
incapacity to marry. Notably, Halsbury's statement was not precise on this particular

question either.

In the face of this inconsistency in the jurisprudence, Justice Cullity looked to the old
cases and statutes and found that implicit in the authorities, dating at least from the early
19t century, emphasis was placed on the presence (or absence) of an ability to manage
oneself and one's affairs, including one's property. It is only with the enactment of the
Substitute Decisions Act that the line between capacity of the person and capacity
respecting property has been drawn more sharply. In light of the foregoing, His Honour
made explicit his preference for the original statement of the principle of capacity to marry
in Browning v. Reane. In his view, while marriage does have an effect on property rights

and obligations, “to treat the ability to manage property as essential to the relationship
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would [...] be to attribute inordinate weight to the proprietary aspects of marriage and

would be unfortunate.”

Despite articulating what would, at the very least, be a dual standard to be applied for
determining decisional capacity to marry (one which requires a capacity to manage one’s
self and one’s property) and despite a persuasive medical assessment which found Mr.
Banton incapable of managing his property, Justice Cullity held somewhat surprisingly,
that Mr. Banton did have the capacity to marry Ms. Yassin and declined to find the
marriage invalid or void. Justice Cullity made this determination in spite of the fact that he
found that at the time of Mr. Banton’s marriage to Ms. Yassin, Mr. Banton’s “judgment
was severely impaired and his contact with reality tenuous.” Moreover, Justice Cullity
made his decision expressly “on the basis of Browning v. Reane.” Notably, earlier in his
reasons, Cullity J., stated that Browning v. Reane is the source to which the “additional
requirement” is attributed, which requirement goes beyond a capacity to understand “the
nature of the relationship and the obligations and responsibilities it involves” and, as in
both Browning v. Reane and Re Spier, extends to capacity to take care of one’s own
person and property. That said, unfortunately there was no known expert evidence put
forward to the court either in the form of retrospective or commensurate evidence on the
concurrent of Mr. Banton’s capacity to marry. Justice Cullity may not have had available
to him the evidence to consider any other result particularly given the restricting and
limiting common law standard for determining capacity to marry. Perhaps with the
appropriate evidence including if available, medical evidence there could have been a

different outcome.

2000 - Barrett Estate v. Dexter (Alberta)%?

In sharp contrast to the holding in Banton, in Barrett v. Dexter (“Barrett”) the Alberta Court

of Queen's Bench declared the marriage performed between Arlene Dexter-Barrett and

922000 ABQB 530.
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Dwight Wesley Barrett to be a nullity based upon a finding that Mr. Barrett lacked the legal

capacity to enter into any form of marriage contract.

The case involved a 93 year old widower, Mr. Dwight Barrett, who made the acquaintance
of a woman almost 40 years his junior, Arlene Dexter-Barrett. They met in a seniors club
where Mr. Barrett was a regular attendee. In less than a year or so, Ms. Barrett began
renting a room in Mr. Barrett's house. As part of the rental agreement entered into, Ms.
Dexter was to pay $100.00/month and do some cooking and cleaning of the common

areas of the home.

Not long after she moved in, however, Mr. Barrett’s three sons became suspicious of the
increasing influence that Ms. Dexter was exerting over their father. In September of that
year, only months after she had moved in, Mr. Barrett apparently signed a hand-written
memorandum which gave Ms. Dexter the privilege of living in his home until one year
after his death. The one year term was later crossed out and initialed, giving Ms. Dexter
the privilege of living in the home for the duration of her lifetime and at the expense of the

Estate.

Mr. Barrett’s withdrawals from the bank began to increase in both frequency and amount.
Ms. Dexter then made an appointment with a marriage commissioner, and her daughter
and son-in-law were to attend as witnesses. The marriage was not performed as the son-
in-law apparently had a change of heart about acting as a witness. Ms. Dexter then made
another appointment with a different marriage commissioner. On this occasion, the
limousine driver and additional taxi cab driver acted as witnesses. Mr. Barrett advised his
grand-daughter of the marriage when she came to visit him the day after the wedding.
Mr. Barrett proceeded to draft a new Will, appointing his new wife as executor, and giving

to her the house and furniture as well as the residue of his estate.

A capacity assessment was conducted shortly thereafter and Mr. Barrett’s son brought
an application to declare the marriage a nullity on the basis of lack of mental capacity to
marry, or alternatively, that Mr. Barrett was unduly influenced by Ms. Dexter such that he

was not acting of his own initiative.
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In reviewing the evidence, the Court noted that at the time of the marriage, Mr. Barrett
told the marriage commissioner that he believed the marriage was necessary in order for
him to avoid placement in a nursing home (evidence of undue influence). There was
evidence of alienation by Ms. Dexter, including removal by her of family pictures from Mr.
Barrett's home and interference by her with planned family gatherings. Ms. Dexter was
also accused of speaking for Mr. Barrett and advising him against answering his son’s

questions and of writing documents on Mr. Barrett’s behalf.

Not only were all of the assessing doctors unanimous in their finding that Mr. Barrett
lacked the capacity to marry, they also found that Mr. Barrett had significant deficiencies
which prevented him from effectively considering the consequences of his marriage on
his family and estate. On the issue of capacity to marry, one of the doctors, Dr. Malloy,
opined that a person must understand the nature of the marriage contract, the state of
previous marriages, and one’s children and how they may be affected. Dr. Malloy testified
that it is possible for an assessor or the court to set a high or low threshold for this
measurement, but that in his opinion, “no matter where you set the threshold, Dwight [Mr.
Barrett] failed”.*? In considering the evidence before it, the court cited a decision of the
Alberta Court of Appeal of Chertkow v. Feinstein (Chertkow)®* which employed the factors

set out in Durham v. Durham:

What must be established is set out in Durham v. Durham (1885 10
P.D. 80) at p. 82 where it is stated that the capacity to enter into a
valid contract of marriage is "A capacity to understand the nature of
the contract, and the duties and responsibilities which it creates".%s

According to the Court, the onus rests on the Plaintiff who attacks the marriage to prove
on a preponderance of evidence that a spouse lacked the capacity to enter into the
marriage contract. Applying the law to the facts, the Court noted that while the opinions
of medical experts were not determinative in and of themselves, and had to be weighed

in light of all of the evidence, in this case the medical evidence adduced by the Plaintiff

9 Barrett Estate v. Dexter, 2000 ABQB 530 (CanLll) at 71-2

9 Chertkow v. Feinstein (Chertkow),[1929] 2 W.W.R. 257, 24 Alta. L.R. 188, [1929] 3 D.L.R. 339 (Alta.
CA.)

% Durham v. Durham, (1885), 10 P.D. 80 at 82.
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established on an overwhelming preponderance of probability that Mr. Barrett lacked the
mental capacity to enter into a marriage contract or any form of marriage on the date he

married Ms. Dexter.

Although the Court did consider the evidence of the lay witnesses, relative to the medical
evidence, the evidence given by the lay withesses was weak. In fact, Ms. Dexter was the
best lay witness. However, because she had a personal interest in the outcome of the

case her evidence could not be accepted.

The Court ultimately held that the plaintiff had proved, on a balance of probabilities, that
Mr. Baxter lacked the requisite capacity to marry. Consequently, the marriage was
declared null and void and the court found it unnecessary to decide the issue of undue
influence. More recent decisions as will be addressed below seemingly are more focused
on the evidence and in particular medical evidence in the assessment of requisite
decisional capacity. Unfortunately in circumstances where there is often, isolation,
alienation, sequestering, there is no medical evidence as the individual is purposely

shielded from medical treatment as part of the careful plan to exploit in a fool proof result.

2003 - Feng v. Sung Estate (Ontario)%

In 2003, five years post Banton, Justice Greer advanced the considering factors and
application of the law in determining the requisite decisional capacity to marry in Re Sung
Estate. Mr. Sung, then recently widowed, was depressed and lonely and had been
diagnosed with cancer. Less than two months after the death of his first wife, Mr. Sung
and Ms. Feng were quickly married without the knowledge of their children or friends. Ms.
Feng had been Mr. Sung’s caregiver and housekeeper when Mr. Sung was dying of lung
cancer. Mr. Sung died approximately six weeks after the marriage. Ms. Feng brought an
application for support from Mr. Sung’s estate and for a preferential share of his intestate

estate. Mr. Sung’s children sought a declaration that the marriage was void ab initio on

% 2003 CanLlIl 2420 (ONSC)[Feng].
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the ground that Mr. Sung lacked the capacity to appreciate and understand the
consequences of marriage; or, in the alternative, on the basis of duress, coercion and

undue influence of a sufficient degree to negative consent.

In rendering her decision, Justice Greer found that the formalities of the marriage
accorded with the provisions of Ontario’s Marriage Act. In addition, the Court found that
the marriage was not voidable, as neither party took steps to have it so declared prior to
Mr. Sung’s death.%” That said, Justice Greer was satisfied on the evidence in this case

that the marriage of Mr. Sung and Ms. Feng was void ab initio.

In the Court’s view, the evidence showed that Ms. Feng used both duress and undue
influence to force Mr. Sung, who was in a vulnerable position, to marry her. Although Mr.
Sung was only 70 years of age, he was both infirm and vulnerable and, the Court noted,
Ms. Feng would have been very aware of his frail mental and physical health as a result
of her nursing background. The Court also found that Ms. Feng was aware of Mr. Sung’s
vulnerability because Mr. Sung had agreed to help support Ms. Feng'’s son financially. It
was suspicious that Mr. Sung, who had always been very close to his family, never told
his children and his family about his marriage to Ms. Feng. Moreover, that Mr. Sung was
under duress was evident from the fact that his health was frail and he feared that Ms.

Feng would leave him if he did not marry her.

Justice Greer moreover stated, that had she not found that Mr. Sung was unduly
influenced and coerced into his marriage, she would have been satisfied on the evidence
that Mr. Sung lacked the requisite mental capacity to enter into the marriage. In reaching
this conclusion, Justice Greer referred to Banton and the fact that Justice Cullity had
referred to the principle set out in Spier v. Bengen, where “the court noted that the person
must also have the capacity to take care of his/her own person and property.” Applying
those principles, Greer J., found that the evidence was clear that, at the time of the

marriage, Mr. Sung really could not take care of his person. Although Mr. Sung was

97 Feng at para. 51. See further footnote 93, supra, on this point.
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capable of writing cheques, he was forced to rely on a respirator operated by Ms. Feng.
As well, Ms. Feng was, around the time of the marriage, or shortly thereafter, changing

Mr. Sung’s diapers.

The Court also adopted the factors for determining capacity to marry articulated by one
of the medical experts, Dr. Malloy, in the case of Barrett Estate, supra: “...a person must
understand the nature of the marriage contract, the state of previous marriages, one’s
children and how they may be affected.”®® Because Mr. Sung married Ms. Feng because
he had erroneously believed that he and Ms. Feng had executed a prenuptial agreement
(she secretly cancelled it before it was executed), Justice Greer found that Mr. Sung did
not understand the nature of the marriage contract and moreover that it required

execution by both parties to make it legally effective.

Accordingly, the marriage certificate was ordered to be set aside. A declaration was to
issue that the marriage was not valid and that Ms. Feng was not Mr. Sung’s legal wife on
the date of his death. In the result, the Will that Mr. Sung made in 1999 remained valid

and was ordered to be probated.

The decision of Justice Greer was appealed to the Court of Appeal primarily on the issue
of whether the trial judge erred in holding that the deceased did not have the requisite
capacity to enter into the marriage with Ms. Feng.®® The Court of Appeal endorsed Justice

Greer’s decision, although it interestingly, remarked that the case was a close one.

2009 - AB v CD (BC)1

In A.B. v. C.D., the British Columbia Court of Appeal considered the question of the
requisite decisional capacity required to form the intention to live separate and apart. Like

the Court below it, the Court of Appeal agreed with the academic comments made by

% Feng at para.62.
% Feng v. Sung Estate [2004] O.J. No. 4496 (ONCA.).
100 2009 BCCA 200 (CanLll).
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Professor Robertson in his text, Mental Disability and the Law in Canada, 2" ed.,
(Toronto: Carswell 1994).1°" More specifically, the Court of Appeal agreed with Professor
Robertson’s characterization of the different standards of capacity and his articulation of
the standard of capacity necessary to form the intention to leave a marriage. Professor
Robertson’s standard focuses on the spouse's overall capacity to manage his/her own

affairs and is found at paragraph 21 of the Court of Appeal’s decision:

Where it is the mentally ill spouse who is alleged to have formed
the intention to live separate and apart, the court must be satisfied
that that spouse possessed the necessary mental capacity to form
that intention. This is probably similar to capacity to marry, and
involves an ability to appreciate the nature and consequences of
abandoning the marital relationship.

The Court noted that this characterization differs from the standard adopted in both the
English decisions of Perry v. Perry!%?, and Brannan v. Brannan, which concluded that
when a spouse suffers from delusions that govern a decision to leave the marriage, the
delusional spouse does not have the requisite intent to leave the marriage. The Court in
A.B. v. C.D, preferred Professor Robertson’s characterization of requisite capacity
because it respects the personal autonomy of the individual in making decisions about

his/her life.104

2011 - Hamilton Estate v Jacinto (BC)%®

This British Columbia Supreme Court case is yet another decision involving some of the
hallmarks of these predatory relationship situations; however, in this case, there was no
marriage. The Court’s analysis of the facts and issues is interesting from the perspective
of the predatory aspects of the relationship, short of marriage. Predatory relationships

can also profit from exploitation.

101 Robertson, Gerald B. Mental Disability and the Law in Canada, 2" ed., (Toronto: Carswell, 1994) at
pp.253-54.

102 perry v. Perry, [1963] 3 All E.R. 766 (Eng. P.D.A).

193 Brannan v. Brannan (1972), [1973] 1 All E.R. 38 (Eng. Fam. Div).

104 A.B. v. C.D., 2009 BCCA 200 (CanLll) at para.30.

195 Hamilton Estate v. Jacinto, 2011 BCSC 52 (CanLll).

32



_

In this case, Mr. Hamilton was married for 59 years before his wife died in March 2001,
at which time he was 81 years old. Within a few months of losing his wife, Mr. Hamilton
embarked on a relationship with Ms. Jacinto who was approximately 30 years his junior.
The evidence before the Court was that at some point Ms. Jacinto and Mr. Hamilton

contemplated marriage, though the marriage never took place.

In 2003, transactions took place that formed the subject matter of the action. Mr. Hamilton
was the sole trustee and primary beneficiary of a trust that he set up. In that capacity, he
arranged a line of credit, secured by property held in the name of the trust, and paid into
the trust’s bank account, money to fund the purchase of a house, the title to which was
registered in Mr. Hamilton and Ms. Jacinto’s names as joint tenants with rights of
survivorship. Moreover, to facilitate the purchase, Mr. Hamilton opened two bank
accounts with Ms. Jacinto, and held jointly. At Mr. Hamilton’s death in 2004, legal
ownership of the monies in the joint account passed to Ms. Jacinto by survivorship, and

not to his estate.

Not surprisingly, Mr. Hamilton’s children brought an action alleging, inter alia, that as the
trustee of the trust, he lacked authority to purchase the property using trust assets. They
alleged undue influence against Ms. Jacinto and a claim of resulting trust over the joint

assets. They also made allegations of incapacity.

The Court considered whether or not Mr. Hamilton had authority to convert trust assets
into non-trust assets. In this regard, the court had to determine Mr. Hamilton’s authority
as trustee under Washington State Law, the position of Ms. Jacinto, and the interpretation
of the trust powers itself. The Court considered the argument of the children that Mr.
Hamilton was a man in rapid physical and mental decline and their allegations that he
was increasingly confused and forgetful in the last years of his life. There was a great

deal of evidence of intent. The Court provided an in-depth analysis of the gratuitous
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transfer of property including the application of the doctrine of resulting trust to gratuitous

transfers in Pecore v. Pecore.106

Mr. Hamilton’s children alleged that he was confused about his business affairs and had

increasing difficulty in understanding them.

There was, however, a great deal of other evidence of independent witnesses. This
evidence tended to refute the allegations that Ms. Jacinto was a “gold digger”.
Mr. Hamilton’s solicitor was a witness. A number of independent witnesses testified that
Mr. Hamilton had shared love and affection for Ms. Jacinto and spoke of their loving and
intimate relationship. Relatives of Ms. Jacinto gave evidence. The Deceased’s solicitor
prepared a form of pre-nuptial agreement which had never been entered into, but also
tended to refute the allegations of the children that the parties had not contemplated

marriage. The Court also considered the conjugal nature of the relationship.

With respect to undue influence, the Court found that Ms. Jacinto was not exploiting Mr.
Hamilton or taking advantage of him in any way. Moreover, there was no evidence to
draw an inference from the nature of their relationship that Ms. Jacinto exercised undue

influence over Mr. Hamilton with respect to the property transactions.

The Court was satisfied that the intent of the gift to Ms. Jacinto had been proved and
accepted her evidence with respect to the jointly held property. Although the Court noted
there were issues of credibility, the issues had no bearing on the evidence given by Ms.
Jacinto about the decision that the property be held in joint tenancy, nor as to the nature
of their relationship. The Court also took into consideration the fact that the children knew
about the real property that had been bought during the Deceased’s lifetime and the
possibility of the marriage. In its thorough analysis, the Court concluded that Mr. Hamilton
intended to give a gift to Ms. Jacinto of an interest in joint tenancy in the real property and
the joint accounts. The Court determined that the Deceased had given the gift freely; that

it was an independent act, and one which he fully understood. Moreover, the Court

106 pecore v. Pecore 2007 SCC 17 (CanLll).
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determined that the presumption of resulting trust had been rebutted. The Court was
satisfied that the gift was an act of love and an expression of affection. It dismissed and

awarded costs to Ms. Jacinto.

2012- Juzumas v. Baron (Ontario)0’

In Juzumas v. Baron, the plaintiff, a vulnerable adult, initially sought a declaration that his
marriage to the defendant was a nullity and void ab initio, but he did not pursue this claim
at trial; instead, he was granted a divorce/dissolution of the marriage. The resulting
decision is therefore not a capacity to marry case per se, but the facts have all the
hallmarks of a predatory marriage. Mr. Juzumas, an older adult, came into contact with
an individual who, under the guise of “caretaking”, took steps to fulfill more of the latter
part of that noun. The result: an older person was left in a more vulnerable position than

that in which he was found.

Mr. Juzumas, the plaintiff in this case, was 89 years old at the time the reported events
took place, and of Lithuanian descent with limited English skills. His neighbor described
him as having been a mostly independent widower prior to meeting the defendant, a
woman of 65 years.'®® Once a “lovely and cheerful” gentleman, the plaintiff was later
described as being downcast and “downtrodden”.1%® The defendant’s infiltration in the
plaintiffs life was said to have brought about this transformation. The financial
exploitation, breach of trust, and precipitation of fear caused by the defendant, are the

hallmarks of a predator.

The defendant “befriended” the respondent in 2006. She visited him at his home,
suggested that she provide assistance with housekeeping, and eventually increased her
visits to 2-3 times a week. She did this despite the plaintiff's initial reluctance.'® The

defendant was aware that the plaintiff lived in fear that he would be forced to move away

197 Juzumas v. Baron, 2012 ONSC 7220[Juzumas].
98 Juzumas at para 1.

109 |pid. at paras 39 and 56.

10 |pid. at para 25.
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from his home into a facility. She offered to provide him with services to ensure that he
would not need to move to a nursing home. He provided her with a monthly salary in

exchange.''!

The defendant ultimately convinced the plaintiff to marry her under the guise that she
would thereby be eligible for a widow’s pension following his death, and for no other
reason related to his money or property.t? She promised to live in the home after they
were married and to take better care of him. Most important, she undertook not to send

him to a nursing home, which he was so afraid of.1** The plaintiff agreed.

The defendant testified that the plaintiff had suggested that they marry because of their
mutual feelings of affection, romance, and sexual interest, but Justice Lang found
otherwise.!* The defendant, who had been married approximately 6-8 times (she could
not remember the exact number), had previous “caretaking” experience: prior and
concurrent to meeting the plaintiff, the defendant had been caring for an older man who
lived in her building. She had expected to inherit something from this man in addition to
the pay she received for her services and was left feeling sour as she had not received
anything. Justice Lang considered that this evidence indicated that the defendant was
sophisticated in her knowledge of testamentary dispositions, and that she knew that an
expectation of being named as a beneficiary to someone’s Will on the basis that she

provided that person with care is unenforceable-''°

The day before their wedding, the soon-to-be newlyweds visited a lawyer who executed
a Will in contemplation of their marriage. In spite of the obvious age gap and impending

marriage, the lawyer did not discuss the value of the plaintiff's house ($600,000) or the

"1 1bid. at para 28.
"2 |bid. at paras 26-28.
3 |bid. at para 28.
14 |bid. at para 27.
"5 Juzumas at para 24.
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possibility of a marriage contract. And the lawyer did not meet with the plaintiff without the

defendant being present.!"®

After the wedding ceremony, which took place at the defendant’s apartment, she dropped
him off at a subway stop so that he would take public transit home alone.''’ The defendant
continued to care for the plaintiff several hours a week and to receive a monthly sum of

money from him.

Despite the defendant’s promise that she would provide better care to the plaintiff if they
married, the plaintiff's tenant and a neighbor, who were both found to be credible, attested
that the relationship degenerated progressively. The tenant described the defendant, who

1113

had introduced herself as the plaintiff's niece, as “abusive’, ‘controlling’ and

‘domineering”. 118

With the help of a plan devised over the course of the defendant’s consultation with the
lawyer who had drafted the plaintiffs Will made in contemplation of marriage, the
defendant’s son drafted an agreement which transferred the plaintiffs home to himself,
not this mother, to financially protect her. The “agreement” acknowledged that the plaintiff
did not want to be admitted to a nursing home. Justice Lang found that even if it had been
shown to him, the plaintiffs English skills would not have sufficed to enable him to
understand the terms of the agreement, and that the agreement did not make it clear that

it entailed a transfer of the plaintiff's home."®

The plaintiff, the defendant and her son attended the lawyer’s office in order to sign an
agreement respecting the transfer of the plaintiff's property. Justice Lang found that the
lawyer was aware of the plaintiff's limited English skills; that his evidence indicated that
the agreement had not been explained adequately to the client; that the plaintiff did not

understand the consequences of the transfer of property; and moreover, that he was, in

18 |bid. at para 30.
"7 |bid. at para 31.
18 |pid. at para 54.
9 Juzumas at paras 68-69.
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the court's words, “virtually eviscerating the Will he had executed only one month
earlier...”. Further, the lawyer did not meet with the plaintiff alone; and only met with the
parties for a brief time. 2% Additionally, Justice Lang found that the agreement signed by
the plaintiff was fundamentally different from the agreement he had been shown by the

defendant and her son at the plaintiff's home-12*

Perhaps most important, Justice Lang found that the lawyer did not appreciate the power
imbalance between the parties. The lawyer appeared to be under the impression that the

defendant, and not the plaintiff, was the vulnerable party.??

The lawyer’s notes indicated that the plaintiff was “cooperative” during the meeting.
Justice Lang interpreted the lawyer’s use of this word as indicating that the plaintiff was
“acceding to someone else’s direction,” and not a willful and active participant to the
transaction.'?® In addition, Justice Lang found that the plaintiff had been influenced by
emotional exhaustion or over-medication at the time the meeting took place. The judge
found, based on evidence that this may have been because the defendant may have

been drugging his food as suspected by the plaintiff-124

Sometime after the meeting, the plaintiff's neighbor explained the lawyer’s reporting letter
to him, and its effect on of his property. With his neighbor’s assistance, the plaintiff
attempted to reverse the transfer by visiting the lawyer at his office on three separate
occasions. Interestingly, when he would visit, a few minutes after his arrival, his “wife”
would appear. The lawyer explained to the plaintiff that the transfer could not be reversed

because it was “in the computer.”'25

In considering the transfer of property, Justice Lang applied and cited McCamus’ Law of

Contracts, which outlines a “cluster of remedies” that may be used “where a stronger

120 |bid. at paras 79-84.

121 1bid. at para 84.

122 |bid. at para 88.

123 |pid. at para 91.

124 |bid. at paras 63 and 92.
125 Juzumas at para 97.
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party takes advantage of a weaker party in the course of inducing the weaker party’s
consent to an agreement.”'?% Justice Lang outlined the applicable legal doctrines of undue
influence and unconscionability, stating: “if any of these doctrines applies, the weaker

party has the option of rescinding the agreement-"127

Justice Lang found that a presumption of undue influence existed between the parties in
this case as the relationship in question involved an older person and his caretaker. The
relationship was clearly not one of equals. In such a case, the court noted that the
defendant must rebut that evidence by showing that the transaction in question was an
exercise of independent free-will, which can be demonstrated by evidence of independent
legal advice or some other opportunity given to the vulnerable party which allows him or

her to provide “a fully-informed and considered consent to the proposed transaction.”'?8

As for the doctrine of unconscionability, Justice Lang stated that the doctrine “gives a
court the jurisdiction to set aside an agreement resulting from an inequality of bargaining
power.”'?° The onus is on the defendant to establish the fairness of the transaction. These

presumptions were not rebutted by the defendant in this case.

In addressing the defendant’s claim of quantum meruit for services rendered, Justice
Lang found that the period during which services were rendered could be distinguished

as two categories: pre-marriage and post-marriage.

During the pre-marriage period, the defendant undertook to care for the plaintiff without
an expectation or promise of remuneration, and persuaded the plaintiff to compensate
her with a monthly income. Justice Lang found that no additional remuneration could be

claimed for that period.

During the post-marriage period, Justice Lang found that the defendant had an

expectation that she would be remunerated by the plaintiff, and that the plaintiff had

126 |bid. at para 8 citing John McCamus, The Law of Contracts (2d) (Toronto: Irwin Law, 2012) at 378.
127 |bid. at para 8.

128 |bid. at para 11.

129 |pid. at para 13.
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agreed to do s0."® For this period, Justice Lang calculated the value of the services
rendered by the defendant by multiplying the number of hours she worked each week by
an approximation of the minimum wage at that time. She adjusted her calculation to
account for occasional decreases in hours worked, as well as the period of two months
during which she found the defendant had been solely concerned with her own objectives,
such that she could not have been caring for the plaintiff.’3! Justice Lang then subtracted
the amount of money that had been paid to the defendant already by way of a monthly

salary, and found that only a minimal sum remained.

Justice Lang then reviewed the equitable principle of restitution, which permits a court to
“refuse full restitution or to relieve [a party] from full liability where to refrain from doing so
would, in all the circumstances, be inequitable.”'32 In considering this principle, Justice
Lang found that the defendant had “unclean hands” and that “the magnitude of her
reprehensible behavior is such that it taints the entire relationship.”'33 As a result, Justice
Lang found that the defendant was not entitled to any amount pursuant to her quantum

meruit claim.
Substantial costs were awarded to the older adult plaintiff.134

This case provides what is, in cases of financial abuse, a rarity: an uplifting ending. In this
case, it is not a family member or acquaintance that brought the case before a court after
the vulnerable adult’s assets had already been depleted, but rather, the older adult who,
with the help of his neighbor, was able to seek justice and reverse some of the defendant’s
wrongdoing. It is not every case of elder abuse that involves an older adult who is able
to, or capable of, being present during court proceedings to testify. In addition to its review

of the legal concepts that are available to remedy the wrongs associated with predatory

130 Juzumas at para 129.

131 |bid. at para 128.

132 |pid. at para 141 citing International Corona Resources Ltd. v. Lac Minerals Ltd.(1987), 44 DLR (4'")
592 (CA) at 66.

133 |bid. at para 142.

134 Juzumas v Baron, 2012 ONSC 7332 (CanLll).
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marriages, this case demonstrates the usefulness of presenting the testimony of an older

adult when it is possible and appropriate.

2012- Petch v. Kuivila (Ontario)'*®

This decision highlights the effects of marriage on estate planning and specifically, the
revocation of a Will by marriage. It also serves as a reminder of the correlation and
consequences of predatory marriages and revocations of previous Wills not made in

contemplation of marriage.

In 2003, the Deceased designated the Applicant as the revocable sole beneficiary of his
life insurance policy. In 2004, the Deceased made a Will in which he named the
Respondent and her brother as beneficiaries of that same insurance policy; that Will was
not made in contemplation of marriage. In 2008, the Deceased married the Respondent.
After the date of death, the Applicant sought the insurance proceeds on the grounds that

the deceased’s marriage to the respondent revoked the designation in his Will.

Justice Macdonald made the following findings: the Will revoked the 2003 designation
pursuant to the Insurance Act, the 2008 marriage revoked the 2004 Will pursuantto s. 15
of Ontario’s Succession Law Reform Act, and the revocation by marriage did nothing to
undo the previous revocation by Will. Therefore the insurance proceeds were payable to

the Deceased’s estate.

2013 - The “Internet Black Widow ” Case (Nova Scotia)'3¢

While unreported, this case known as the “Black Widow” or “Internet Black Widow”,
involves Melissa Ann Shepard who has had a long history with the law and with

unsuspecting widowers. In 1991 she was convicted of manslaughter and served 2.5 years

1352012 ONSC 6131.

136 The Canadian Press, “Internet Black Widow Melissa Ann Shepard signs a Peace Bond” CBC News
(November 23, 2016) online: http://www.cbc.ca/news/canada/nova-scotia/internet-black-widow-signs-
peace-bond-1.3863909
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after killing her husband on a deserted road near Halifax. Her husband was heavily

drugged when she ran him over twice with a car.'3’

After being released from jail, she met a man at a Christian retreat in Florida. They were
married in Nova Scotia in 2000. A year later her husband’s family noticed that his health
was faltering, he had mysterious fainting spells, slurred speech, and was in and out of
hospitals. Also, his money was starting to disappear. The second husband died in 2002
of a cardiac arrest. No one was charged with any criminal offence, although his family

remains suspicious about his death.

In 2005, Shepard was sentenced to five years in prison for several charges stemming
from a relationship she had with another man in Florida she met online, including grand

theft from a person over 65, forgery and using a forged document.

In 2012 Shepard married another man, who had been her neighbour in a quiet retirement
community. She had knocked on his door and told him she was lonely and she had heard
he was lonely too. A civil union ceremony was performed in the husband’s living room,
but the marriage was never certified by the province and was ruled invalid by Nova
Scotia’s Vital Statistics division as false information was provided on the marriage
certificate. During a trip to Newfoundland after the wedding ceremony Shepard dissolved
a cocktail of sedatives into her husband’s coffee. Later, upon return to Nova Scotia, the

husband tumbled out of bed and was hospitalized. Tests found tranquilizers in his blood.

Shepard was sentenced to three and a half (3.5) years in jail after pleading guilty to
charges for administering a noxious substance and failing to provide the necessaries of

life for her then husband. She had originally been charged with attempted murder.'38

137 CBC News “Internet Black Widow sentenced to 3 % years in jail” CBC News (June 11, 2013) online:
http://www.cbc.ca/news/canada/nova-scotia/internet-black-widow-sentenced-to-3-years-in-jail-1.1324946
138 CBC News “Internet Black Widow sentenced to 3 %; years in jail” CBC News (June 11, 2013) online:
http://www.cbc.ca/news/canada/nova-scotia/internet-black-widow-sentenced-to-3-years-in-jail-1.1324946
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This is an extreme case of a predatory marriage, where the predator’s intentions may
have been more than just defrauding her victims or gaining financially from a marriage,

but also of resorting to murder or attempted murder.

Shepard has since been released from prison and the Court noted that there is a high risk
that she will reoffend. In 2016 she was rearrested for failing to abide by her parole
conditions including accessing the internet, which she was prohibited from doing. Later

those charges were dropped.'3®

2014 - Babiuk v. Babiuk (Saskatchewan)!4°

The Saskatchewan Court of Queen’s Bench reviewed the requisite decisional capacity to
separate, among other issues, in this court decision.. An older adult (after being admitted
to the hospital for injuries to her body) was certified incompetent to manage her estate
pursuant to The Mentally Disordered Person’s Act, RSS 1978, ¢ M-14 (since repealed by
SS 2014, c 24). The Public Guardian and Trustee became her statutory guardian for
property. After being discharged from the hospital the older adult resided in a care home
and refused any contact from her husband. During a review hearing for her Certificate of
Incompetence the wife stated that she had been physically assaulted and intimidated by
her husband during her life and that she was afraid of him. She wanted to remain in her
care home, separate and apart from her husband. She said she was happy and safe,
although she could not name the care home or its address, could not file a tax return on

her own and, while she had some knowledge of her financial situation, it was limited.

The PG&T brought a petition seeking a division of family property pursuant to The Family
Property Act and maintenance pursuant to The Family Maintenance Act. The husband
brought a motion seeking an Order prohibiting the PGT from pursuing a property claim
on behalf of his wife. The husband argued that his wife would not want the family property

to be divided. The wife however testified in an affidavit that while she forgets most things,

139 Michael Tutton, “Nova Scotia prosecutors drop charges against ‘Internet Black Widow’ Melissa
Shepard” The Globe and Mail (December 22, 2016) online:
https://beta.theglobeandmail.com/news/national/nova-scotia-prosecutors-drop-charges-against-internet-
black-widow-melissa-shepard/article33416979/?ref=http://www.theglobeandmail.com&

140 Babiuk v Babiuk 2014 SKQB 320.
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she does not forget her life with her husband. She also stated that she would like to have

half of her family property and have it managed by the PGT.

The Court noted that the wife may not be capable of managing her financial affairs, but
that does not mean she was not capable of making personal decisions. The Court cited
Calvert (Litigation Guardian of) v. Calvert (1997), 32 O.R. (3d) 281 (Div. Ct), at 294,
affd (1998), 37 O.R. (3d) 221 (CA), leave to appeal refused [1998] SCCA No. 161:

Separation is the simplest act, requiring the lowest level of understanding. A
person has to know with whom he/she does not want to live.

The Court in Babiuk concluded that:

In deciding issues of capacity, insofar as the law is able to, the appropriate
approach is to respect the personal autonomy of the individual in making decisions
about his or her life. . . There is evidence that [the wife] wants to live in the care

home and not with [her husband], and that she wants her half of the family property.
141

The Court dismissed the husband’s motion.

As noted above, while this case refers to a “hierarchy of capacities” it is important to
appreciate that capacity to marry does not fall lower on a fabricated hierarchy of decisional
capacities. The fact that the capacity to marry has been viewed alternately by the courts
as both incredibly simple and particularly complex, and the fact that significant property
rights in modern society attach to the marriage union, aptly illustrates that it is incorrect
to conceptualize decisional capacity in hierarchical terms.4?

2014 - Ross-Scott v. Potvin (BC)*?

The British Columbia case of Ross-Scott v. Potvin, illustrates the difficulties of attacking
the validity of a marriage after the death of the vulnerable adult. The only surviving

relatives of the deceased, Mr. Groves, sought an order annulling Mr. Groves’s marriage

141 Babiuk v. Babiuk 2014 SKQB 320 at para.48.

142 Kimberly A. Whaley, Kenneth |. Shulman & Kerri L. Crawford, “The Myth of a Hierarchy of Decisional
Capacity: A Medico-Legal Perspective” (2016) Advocates’ Q Vol 45 No 4 395 at 418.

143 2014 BCSC 435 [Ross-Scott].
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on grounds of undue influence or, in the alternative, lack of capacity. They also argued
that various inter vivos transfers and testamentary instruments were invalid on the same
grounds. Justice Armstrong applied the common law factors for determining requisite
capacity to marry and ultimately dismissed all of the claims, despite compelling medical

evidence of diminished capacity and vulnerability.

Mr. Groves was a 77 year-old retired civil engineer when he married the Respondent, Ms.
Potvin, who was then 56 years old. They were neighbors. Mr. Groves was reclusive and
did not socialize; he met Ms. Potvin in 2006 when he delivered a piece of her mail that he
had received by mistake. They married in November of 2009. Mr. Groves died a year

later, in November of 2010.

The applicants were his niece and nephew, who were his only living relatives. They lived

abroad and had not seen the deceased for 25 years.

In 2007, shortly after he had met Ms. Potvin, Mr. Groves instructed a solicitor to prepare
a Will. It named one of the applicants, Nigel Scott-Ross, as the executor and trustee of
his estate. The proposed Will split the estate equally between Nigel and his sister and the
co-applicant. Mr. Groves contacted that solicitor 4 months later and said that he wanted

to leave the Will for about six months.

In June of 2008, Mr. Groves contacted a new solicitor, instructed the new solicitor to
prepare a new Will and executed the Will in the same month. The Will included a provision
that granted his car, space heater, and rugs to Ms. Potvin, and divided the rest of his

estate between the applicants and two charities.

Four months later, in October of 2008, Mr. Groves retained his third solicitor, Mr. Holland,
and executed another Will which named Ms. Potvin as his executor and trustee, and
divided the estate between the applicants, Ms. Potvin, and one charity. In July of 2009,
Mr. Groves executed yet another Will that divided his estate in two equal shares; one

share for Ms. Potvin and one for the applicants.
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By September of 2009, Mr. Groves'’s health problems, which his doctor had first noted in

2007, had grown more serious.

In November of 2009, Mr. Groves and Ms. Potvin were married. They made no
announcements or give public notice, and they took no pictures. Mr. Groves then put his
car in Ms. Potvin’s name, converted his bank accounts to joint accounts with her, and

gave her $6,000 to assist her with her mortgage.

When Mr. Holland learned of the marriage a few months later, he called Mr. Groves and
informed him of the impact of the marriage on Mr. Groves’s Will. Mr. Groves executed a
new Will that gave the applicants $10,000 each and left the rest of his estate to Ms. Potvin.
Mr. Groves died in November of 2010.

Justice Armstrong’s analysis of the capacity to marry relies primarily on A.B. v C.D, supra,
and in particular, the importance of autonomy discussed in it."** The medical evidence
established that Mr. Groves suffered from cognitive impairments, anxiety, depression,
and moments of delusional thinking.'*® Mr. Groves’s family doctor asserted that Mr.
Groves was incapable of “managing himself’ in November of 2009.'4¢ Nevertheless,
Justice Armstrong found that these conditions, diagnoses, and limitations did not
evidence an inability on Mr. Groves’s part to make an informed decision to marry Ms.

Potvin.'” His Honour provided the following observation:

A person may be incapable of writing a cheque or making a deposit to a bank account and
thus be described as being incapable of managing their financial affairs. Similarly,
temporal delusions, depression, or anxiety may impact a person’s ability to make other life
decisions. But these factors do not necessarily impact a person’s ability to consciously
consider the importance of a marriage contract. Nor do they necessarily impact formation
of an intention to marry, a decision to marry, or the ability to proceed through a marriage
ceremony. 148

144 Ross-Scott at paras 46, 184.
145 |bid. at para 186.

148 |bid. at paras 94 and 95.

147 |bid. at para 186.

148 Ross-Scott at para 20.
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Mr. Holland, as well as Mr. Groves’s accountant, financial advisor and marriage
commissioner all gave evidence affirming that Mr. Groves was aware of the nature of the
marriage. Of particular assistance was Mr. Holland’s evidence; Mr. Holland was
concerned about the appearance of elder abuse and he questioned Mr. Groves in detail
about his relationship with Ms. Potvin a few weeks prior to the marriage. Mr. Groves was

consistent in his assertions that he wanted to marry.

With respect to undue influence, the applicants relied on Feng v. Sung Estate. The
evidence established that Mr. Groves was afraid of being admitted into care and believed
that he could avoid that by marrying Ms. Potvin, who promised to assist him with asserting
his autonomy and maintaining his comfort and care at home.'#° His family doctor asserted

that Mr. Groves was susceptible to persuasion in 2009.150

Regardless, Justice Armstrong found that there was no direct evidence that Ms. Potvin’s
influence over Mr. Groves supplanted his decision-making power on the issue of his
decision to marry."" His Honour found that Ms. Potvin may have encouraged Mr. Groves
in this regard, but there was no evidence that she exerted influence or force to compel

him to do s0."%? His Honour explains his holding as follows:

| have concluded that the burden of proof regarding a challenge to a marriage based on a
claim of undue influence is the same as the burden of proving a lack of capacity. The
plaintiffs must provide the defendant’s actual influence deprived Mr. Groves of the free will
to marry or refuse to marry Ms. Potvin. The plaintiffs have failed to meet the burden of
proving that Mr. Groves was not able to assert his own will."%3

Justice Armstrong also dismissed the claims that Mr. Grover’s testamentary dispositions
and inter vivos transfers were invalid by reason of undue influence.'®* His Honour applied

Hyrniak v. Maudlin, 2014 SCC 7 and concluded that a summary trial, with a record of

149 bid. at para 190.

150 |bid. at para 95.

151 1bid. at para 190.

152 |pid., at para 190.

153 |bid., at para 240.

54 Ross-Scott, at para 227, 280, and 281.
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affidavit evidence and cross-examination transcripts, was a suitable forum for the

disposition of the claim.'®® The action was dismissed with costs to Ms. Potvin.%6
2015 - Elder Estate v. Bradshaw (BC)"’

This case reminds us that despite a rise in the injustices faced by these challenging
predatory incidents, not all such older adult / younger caregiver (or romantic partner)
situations are as sinister as they may first appear and each situation must be adjudicated

on its own particular facts and evidence.

The older adult in this case was a Mr. Elder. He was 80 years old when he died suddenly
on July 20, 2011. He was single, had never married, and never had children. He had a
sister with whom he had been close. In 2006 Mr. Elder hired a housekeeper, Ms. O’Brien,
(who was twenty-five years younger than he) to assist him around his house and
eventually her role changed to that of caregiver. She would assist him with a variety of
chores, drive him to appointments and to the bank, fill out cheques for him to sign when

he needed to pay bills, etc.

In 2008 Mr. Elder had been diagnosed as having memory loss, functional impairment,
and “dementia - likely a mixed vascular Alzheimer type.”'%® He was placed on medication
and in 2009 he “seemed to improve immensely” and he remained stable until 2011 when

his confusion increased for a short time after his sister’'s death in March of 2011.

On April 2, 2011 he executed a new Will (the “2011 Will”) in which he left everything to
his caregiver, unlike his previous will in which he left everything to his sister and then his
three nephews should she predecease him. He also appointed the caregiver as his

attorney under a power of attorney for property.

Also in 2011, the caregiver suggested that they buy a home together. They searched for

and found a house that they wanted to purchase, where Mr. Elder would live in a bedroom

155 |bid. at para 300.

156 |bid. at para 302.

157 2015 BCSC 1266 [Elder Estate]
158 Elder Estate at para.38.
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on the first floor and the caregiver would live in the basement. The caregiver testified that
Mr. Elder was “chuffed” about it and really excited. Mr. Elder agreed to pay for 2/3 of the
house and the caregiver 1/3. Mr. Elder deposited $120,000.00 into a joint account with
the caregiver for this purpose. However, Mr. Elder died before the house could be bought.

After his death, the caregiver used the money to purchase the house herself.

The nephews challenged the validity of the 2011 Will alleging: lack of testamentary
capacity, undue influence, and coercion by the caregiver. They also sought the return of
the $120,000.000. One nephew testified that his uncle told him that he and the caregiver
might be getting married and moving in together, but he did not really want to marry,
because he was not the marrying type. This nephew also testified that the uncle was
confused when he called to say his mother (Mr. Elder’s sister) had died and that Mr. Elder
only wanted to talk about the movie he was watching and that he was rambling and

incoherent. The nephew didn’t think he grasped what he was telling him.%°

Admittedly, there were some facts surrounding the execution of the 2011 Will and power

of attorney that were a cause of concern:

e The caregiver referred Mr. Elder to the law firm. Mr. Elder had not met the lawyer

before and it was a different lawyer than the one who drafted his previous will.
e The caregiver called and set up the appointment.

e A note made by one of Mr. Elder’s outreach workers stated that Mr. Elder was
confused about a phone message from a lawyer’s office and was not sure why
they were calling. Mr. Elder asked the worker to listen to the message, and she
called the lawyer’s office to confirm that he had to come in and sign his new will
and POA.

e The caregiver brought Mr. Elder to the law office and first met with the solicitor and
Mr. Elder together.

159 Elder Estate at para. 81.
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However, the solicitor also took necessary precautions:

The solicitor met with the older adult alone and confirmed his instructions that he

wanted the caregiver to receive his entire estate and not his nephews.

He confirmed the reason why Mr. Elder did not want his nephews to inherit: he had

not seen his nephews in 15-20 years.
The solicitor “looked for signs of undue influence” and “saw none”.6°

An assistant had taken down information on the relationship between Mr. Elder
and the caregiver when the caregiver called to set up the appointment. The solicitor

went over this information and confirmed it with Mr. Elder when they were alone. ¢

The solicitor’s opinion was that Mr. Elder was of sound mind and capacity. The
solicitor had asked Mr. Elder a series of questions'®? to test his lucidity and
awareness and “if he had been even a bit suspicious of his capacity he would have

contacted Mr. Elder’s doctor as was his practice in such cases”.%3

The solicitor however did not ask about the value of the estate. Justice Meiklem
noted that:

The omission to inquire about the value of the estate is not insignificant,
because learning it was in the range of $500,000.00 at the time may have
triggered some additional discussion, but the omission itself is not a
suspicious circumstance sufficient to rebut the presumption of
validity.'®* [emphasis added]

The Court found there was no evidence that the caregiver played any role in conveying

the wishes to the solicitor or in influencing Mr. Elder to have a new will prepared and that

160 Elder Estate at para.16.

161 Elder Estate at paras. 15-17.

162 Unfortunately the decision does not describe the questions.
163 Elder Estate at para. 18.

164 Elder Estate at para. 19.
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there were “[n]o suspicious circumstances surrounding the preparation of the 2011 Will

that are sufficiently well-grounded to rebut the presumption of validity.” 16°

Justice Meiklem also reached the same conclusion in respect of whether there were
suspicious circumstances tending to show that Mr. Elder’s free will was overborne by acts

of coercion or fraud:

While there may be a “miasma of suspicion” arising out of the lack of kinship
between Ms. O’Brien and Mr. Elder and the circumstance of his early dementia
combined with an ostensible relationship of dependency with her as a caregiver,
there is no evidence of any coercive act or course of conduct on the part of
Ms. O’Brien in respect of the preparation of the 2011 Will."®[emphasis added]

However, the Court concluded that “the evidence relating to the diagnosis of early
dementia and medical services interactions concerning memory loss and functional
decline” and Mr. Elder's “moderate dementia” raised a “specific and focussed suspicion
that [was] sufficient to rebut the presumption of validity” of the will.'®” Therefore, the

burden then shifted to Ms. O’Brien to prove Mr. Elder had testamentary capacity.

While no formal capacity assessment was completed, his doctor had a great deal of
geriatrics experience and he performed three psychogeriatric assessments on Mr. Elder
that supported the caregiver’s case. Furthermore, large portions of the responding expert
report tendered by the nephews were ruled inadmissible. Based on this medical evidence
and testimony, Justice Meiklem held that “the preponderance of evidence” showed that
“as of April 27, 2011, when he executed the 2011 Will, Mr. Elder met the test for

testamentary capacity set out in the Banks [v. Goodfellow] case”.'68
Undue Influence / Coercion

The nephews argued that by the time the 2011 Will was made Ms. O’Brien had moved

from housekeeper to primary caregiver and, upon the death of Mr. Elder’s sister, became

165 Elder Estate at para. 23.
166 Elder Estate at para. 24
'67 Elder Estate at para. 25 and 28.
168 Elder Estate at para. 87.
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his main source of emotional and physical support. They submitted that the caregiver
made a plan, driven by her need to secure new accommodation for herself, to obtain the
funds from their uncle. Furthermore, just losing his sister made Mr. Elder even more

dependent upon the caregiver. Justice Meiklem saw things differently:

The defendants’ theory of Ms. O’Brien forming and carrying out a step-by-step plan
is quite simply unsupported by the evidence. . . It is a theory which is based
solely on the defendants’ original suspicions arising from the overview of
the circumstance of a younger housekeeper/caregiver benefitting from the
will of an aged man.[emphasis added]"®°

Numerous witnesses, including a financial advisor, real estate agent, home care workers,

and doctors provided testimony in this case that supported the caregiver’s position.

A financial advisor interviewed Mr. Elder in June of 2011, since she had concerns about
Mr. Elder and the caregiver planning to take joint title to the house. Her specific concerns
were with his age and possible elder abuse. She testified that he appeared physically frail
but was “with it” mentally and was excited about the house purchase. He was the
“‘majority” talker and was “spunky”. He was very clear that it was not a romantic
relationship but he also stated that he did not know what he would do without the
caregiver. The financial advisor saw no red flags. Mr. Elder also told the financial advisor
that he did not want his nephews to have any part of the house.'”° It is unclear from the
decision whether the financial advisor met with Mr. Elder alone or if the caregiver was

present as well.

The real estate agent who showed the home they eventually decided to purchase also
testified that Mr. Elder was active and a leading participant in viewing of the new property

and in the decision to make an offer to purchase.'”"

Justice Meiklem was impressed with the caregiver and her testimony:

169 Elder Estate at para. 95.
70 Elder Estate at para. 43.
71 Elder Estate at para. 44.
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Ms. O’Brien impressed me, not only as being a credible witness as to her
testimony, but as a person of generous character, who genuinely liked and
respected Mr. Elder. Her evidence that she loved him like a grandfather rang
true. She was deferential to him rather than dominant, which was supported
by the evidence of numerous witnesses. When her own health prevented her
from attending as necessary, she compiled a detailed list of instructions for her
friend Mr. Rainbow to take her place. . . .Ms. O’Brien’s relationship with Mr.
Elder and the potential for undue influence was scrutinized frequently by the
institutional service providers, Ms. Krantz [a case manager with the geriatric
mental health team], Ms. Heron[an outreach worker], Ms. Hutton[a home care
manager], Dr. Fawcett [his doctor], and to a lesser extent, but in a focussed
way, by Mr. Thompson [the drafting lawyer], Mr. Laurie [real estate agent],
and Ms. Gibb [financial advisor]. All these witnesses were specifically
looking for evidence of undue influence and saw none.'?

Certainly Ms. O’Brien had legitimate influence over Mr. Elder, which is evidenced
by her proposing the joint house purchase, but there is no evidence that she
coerced him into doing something he did not want to do or that was not his own
choice. In respect of the will, he actually rejected her advice that he did not need
to change his will.[emphasis added]'"?

Justice Meiklem found that the nephews did not establish undue influence or coercion on
the part of Ms. O’Brien in respect of the 2011 Will.

Inter vivos Gift of $120,000.00

The nephews argued that the caregiver was in a fiduciary relationship with Mr. Elder
because she was his caregiver and attorney, and that this was sufficient to raise a
presumption of undue influence. Justice Meiklem disagreed:

The generic label “caregiver” does not necessarily denote a fiduciary relationship
or a potential for domination. . . The nature of the specific relationship must be
examined in each case to determine if the potential for domination is
inherent in the relationship.'4

... It is undoubtedly true that Mr. Elder was becoming more dependent upon Ms.
O’Brien as time passed and it is reasonable to infer that she became a more
significant part of his life after the death of his sister Georgina . . .but taking into

72 Elder Estate at para. 98.
73 Elder Estate at para. 99.
74 Elder Estate at para. 108.

53



_

account their individual natures, and the development of the relationship, |
do not find that the potential for domination of his will inhered in that
relationship. .. .1

Justice Meiklem concluded that had he found the relationship was sufficient to raise a
presumption of undue influence, he would have found the presumption to have been
rebutted on the preponderance of evidence and that the caregiver did not exercise any

undue influence over Mr. Elder.

2017 — Asad v Canada (Federal)!’®

While this case is not a classic predatory marriage case, it is another example of a
vulnerable individual forced into a marriage so that the spouse could gain an advantage.

The advantage in this case was the obtaining of permanent resident status in Canada.

A 32 year old man, who was born in Pakistan but came to Canada when he was 14, had
“obvious mental developmental deficits” and was in receipt of Ontario Disability Support
Program benefits. He could take care of his personal needs such as dressing and washing
himself but he could not purchase his own clothes or food. His parents handled all of his
money and when he would use the telephone he had a pre-programmed phone with one

button to push.

He married a woman in Pakistan in an arranged marriage in 2008. The wife applied for a
permanent resident visa in 2011. The visa officer was not satisfied that the marriage was
genuine and not entered into primarily for the purpose of immigration. The officer also
had concerns about the husband’s capacity to marry. The husband appealed to the

Immigration Appeal Division.

On appeal, the Panel Member Andrachuk adopted Member Dolin’s words in two previous

immigration cases (Khela v Canada (Citizenship and Immigration), 2008 CanLlIl 74722

75 Elder Estate at para. 111.
176 2017 CanLll 37077 (CA IRB)[Asad].
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(CA IRB) and Karthigesu v Canada (Citizenship and Immigration), 2010 CanLIl 96515
(CA IRB) dealing with the requisite capacity to marry:

In Canada a lack of mental capacity will render the marriage void ab initio. The
requirement that one understand the nature of marriage is a manifestation of the
basic requirement in contract law that a person should have the appropriate degree
of mental functioning in order to be held accountable. However, the case law with
respect to capacity to marry suggests that the standard is quite low. The courts
have suggested that it does not require a high degree of intelligence to
comprehend the significance of marriage. Mr. Justice Lowry of the Supreme Court
of British Columbia [in Hart v. Cooper, supra] has summarized the standard as
follows:

A person is mentally capable of entering into a marriage contract only if he
or she has the capacity to understand the nature of the contract and the
duties and responsibilities it creates. The recognition that a ceremony of
marriage is performed or the mere comprehension of the words employed
in the promises exchanges is not enough if, because of the state of mind,
there is no real appreciation of the engagement entered into: Durham v
Durham; Hunter v Edney (otherwise Hunter); Cannon v Smalley (otherwise
(Cannon)(1885), LR 10 PD 80 at 82 and 95. But the contract is a very
simple one — not at all difficult to understand (emphasis added)."””

Member Andrachuk in Asad noted that “while the case law may suggest that the standard
to be met in considering capacity to consent to marriage is low, it is not insignificant as
the appellant has to understand the nature of the marriage contract and responsibilities it

creates.””8[emphasis added].

Member Andrachuk found that the appellant had no sense of what responsibility in
marriage entailed. He testified that he does not know what the word “responsibility”
means. Member Andrachuk described him as a “pleasant, well-cared for young man who
is totally dependent on his family . . . He cannot ever imagine that he could cope without
his immediate family. He appeared to have no concept that marriage should be the
primary relationship in his life.” Further Member Andrachuk found that the appellant did

not understand family planning or the prospect of having children: “I find that the appellant

17 Asad at para.20.
78 Asad at para.21.
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does not understand the basics of what marriage entails. He stated that he slept with his
wife but he may have meant it literally . . . Family planning is an essential aspect of

marriage, and yet the appellant does not understand what is happening.”'”®

Member Andrachuk found two basic faults with the evidence of the psychologist expert
hired by the appellant’s family: 1) she derived most of her information from the father; and
2) her conclusions dealt mainly with how the appellant would be able to adapt or behave
in @ marriage rather than the appellant’s capacity at the time of his marriage and whether

he entered into the marriage with his full and informed consent.

Member Andrachuk concluded that the appellant did not have the mental capacity to give
valid consent to his marriage based on the following findings: he believed that his
marriage was primarily for his wife to take care of him; he gave very limited responses to
what marriage means other than that as he is alone he is to marry; his reasons for
marrying was that all of his siblings were married; he did not understand the concept of
responsibility; when asked what would he do if he had children, he just managed to say
that he would play with them and nothing else. Further he did not consider what the

implications were in marrying a foreign national.

As under Canada’s laws the marriage was not valid, the applicant “wife” was not a
member of the appellant’s family and could not be sponsored to Canada. In the alternative
Member Andrachuk found that the marriage was entered into primarily for the purpose of

acquiring status and was not genuine.

2017 - Devore-Thompson v. Poulain (BC)°

In another recent decision, the British Columbia Supreme Court set aside a marriage
based on the lack of requisite decisional capacity to marry and declared the marriage void
ab initio. This claim was brought by a family member after the death of the incapacitated

party. The Court also set aside two Wills based on the testator’s lack of testamentary

79 Asad at para. 38.
180 Devore-Thompson v. Poulain, 2017 BCSC 1289 [Devore].
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capacity. This lengthy decision had been the first case since the 2014 case of Ross-Scott
v. Potvin!! to provide further ammunition on remedying the now out of date common law
treatment of decisional capacity to marry. A few cases have followed suit and are

reviewed below.

Ms. Walker was an older adult, who had been previously married and divorced, and had
no children. She thought of her sister’'s children as her own. She was a strong
independent woman until she was diagnosed with Alzheimer’s disease in 2005. According
to those close to her, Ms. Walker’s condition progressively deteriorated in the years
following her diagnosis, to the point where she forgot how to use utensils and a phone,
could no longer cook, forgot who people were, and could not clean or care for herself.
Ms. Walker, however, refused to acknowledge her declining health and insisted on
remaining independent. Her niece, the Plaintiff in this case, loved her aunt dearly and

increasingly assisted her aunt to live independently as long as possible.

In early 2007 Ms. Walker saw Dr. Maria Chung who prepared a consultation report. The
report recommended that Ms. Walker’s driver’s license be revoked before she injured
herself or others. Dr. Chung continued to care for Ms. Walker after the initial consultation

and provided evidence at the trial.

Following Dr. Chung’s advice, Ms. Walker made a new Will as of February 16, 2007 and
appointed her niece as her attorney under a power of attorney for property. As of May 17,
2007, Ms. Walker also signed a representation agreement appointing her sister and her
niece as her representatives under the Representation Agreement Act, R.S.B.C. 1996, c.
405, giving them each independent authority to make health and personal care decisions

on her behalf.

Her affairs were in order and everything was settled. Or so the niece thought. It was
discovered later (discussed below) that Ms. Walker had executed a new Will in 2009 and

granted new powers of attorney.

1812014 BCSC 435.
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On September 14, 2010, A Certificate of Incapability was issued pursuant to s. 1(a) of the
Patients Property Act, R.S.B.C. 1996 c. 349, declaring Ms. Walker incapable of managing
her legal and financial affairs. The Public Guardian and Trustee (PGT) was appointed

committee of the estate. Ms. Walker died on December 26, 2013.

The “Predatory” Relationship

Unknown to Ms. Walker’'s caring niece, while Ms. Walker’s health was deteriorating

significantly she was being “preyed on”'82 by a younger man for financial gain.

Ms. Walker met this man, Mr. Floyd Poulain in 2006 at the local mall when he asked her
for five dollars and her address and phone number. Ms. Walker and Mr. Poulain went on

to have dinner together and this began Mr. Poulain’s “campaign”.83

Unbeknownst to her family and friends, Mr. Poulain took Ms. Walker to a lawyer in 2009
for Ms. Walker to execute a new Will. The lawyer testified at the trial but had to rely on
his “sparse notes” as he could not recall the meeting. His notes indicated that Mr. Poulain
remained with Ms. Walker while she was meeting with the lawyer. The evidence
demonstrated that the 2009 Will was prepared from handwritten notations to the 2007
Will. The notations were in Mr. Poulain’s handwriting. The notes struck out the
appointment of Ms. Walker’s friend as executor, and inserted “Floyd S. Poulain”. Mr.
Poulain also struck out the gift of Ms. Walker’s car to her nephew with the instruction
‘omit” (as Mr. Poulain had already taken over Ms. Walker’s car). There was also a note

“to make power of attorney Floyd S. Poulain.”

Madame Justice Griffin, in her decision, noted “I find there to be a high probability that
Ms. Walker sat in front of [the lawyer] and pretended to know what was going on by

nodding and smiling a lot and saying very little. Others noted her smiling a lot and Ms.

82 Devore at para.4.
183 Devore at paras. 255 & 329.
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Walker was quite determined not to let on that she was having cognitive difficulties.”’84
Justice Griffin found difficulty placing any weight on the evidence provided by the lawyer;
noting that nothing in his evidence suggested that based on his standard practices he

was able to detect Ms. Walker’s testamentary capacity.

Shortly thereafter, the niece became aware that Ms. Walker had placed her condominium
up for sale, even though she had previously asserted that she enjoyed living in her condo.
The family intervened, and the listing was cancelled. Ms. Walker’s actions were likely
prompted by Mr. Poulain. Around this time Ms. Walker also became highly suspicious of
family members, including her niece who had been assisting her the most. Mr. Poulain

was reportedly fueling her suspicions.

Ms. Walker and Mr. Poulain were married in June of 2010. Ms. Walker did not inform any
of her family members that she intended to marry Mr. Poulain. In fact, she had said that
she did not intend to remarry. The marriage caught her close family members and her

treating physician completely off guard. Mr. Poulain testified that it was her idea.

Mr. Poulain was unable to recall any material details of the wedding under cross-
examination; including who the witnesses were (they were supplied by the marriage
commissioner). There was one photograph produced at trial where Ms. Walker and Mr.
Poulain were together and her facial expression was vacant. The marriage
commissioner’s evidence was unhelpful on the issue of whether Ms. Walker had capacity
to marry as he could not remember the marriage ceremony and does hundreds of
ceremonies. He had “no practice of testing for capacity” (the Court noted that “it is not
suggested he should have”) and simply asks the parties to say “I do not” and “I do” to the

standard questions.'®

84 Devore at para. 294.
185 Devore at para. 303.
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Justice Griffin noted it was likely that Ms. Walker was prompted on what to say at the
ceremony and went along with it and the fact that the marriage ceremony took place is of

little help in determining capacity.

When Dr. Chung learned about the marriage from the niece, she made an urgent referral
to the PGT stating her opinion that Ms. Walker was incapable of entering into a marriage
relationship. Dr. Chung continued to be of the opinion, at the trial of this matter, that Ms.

Walker was not capable of consenting to marriage and not capable to sign the 2009 Will.

After the marriage, Mr. Poulain and Ms. Walker consulted another lawyer at the same
office where her 2009 Will was executed. This second lawyer’s file was produced at trial
but the lawyer was not called as a witness. The file suggests that the lawyer was told Ms.
Walker had had a stroke but was not advised of her Alzheimer’s diagnosis. The file also
indicated that the consultation was about obtaining greater access to Ms. Walker’s bank
account. The lawyer wrote a letter to her bank seeking information about Ms. Walker’s
account balance and why she was not permitted to access her account. Ms. Walker’s
niece (her attorney under the power of attorney for property) had put a $500 withdrawal
limit on her account as all of Ms. Walker’s bills were automatically deducted from her bank
account. There was no need for Ms. Walker to obtain large sums of cash. Justice Griffin
observed that this evidence pointed to “concerted efforts by Mr. Poulain to try to get
access to Ms. Walker’'s funds at Scotiabank post-Marriage: repeated contact with [the

lawyer]; approaching the Scotiabank; and approaching another bank”.86

When the niece learned of the involvement of the second lawyer she informed the lawyer
of her power of attorney and her suspicions of Mr. Poulain. Nevertheless, the lawyer
“pressed on for a while” including preparing a new power of attorney appointing Mr.
Poulain as Ms. Walker’s attorney. The authenticity of this document was at issue since
the niece claimed that she was with Ms. Walker until 4:00 p.m. on the date it was

purportedly signed and Ms. Walker never mentioned an appointment with a lawyer. It

86 Devore at para. 252.
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wasn’t until the PGT office communicated with the lawyer that he wrote a letter to Mr.

Poulain concluding that he ought not to represent Mr. Poulain.

The day after the new power of attorney was purportedly signed, Ms. Walker had a fall in
her condominium and was taken to the hospital. A note was found after Ms. Walker was
in hospital in which Mr. Poulain had written “will you please go over to the bank and

withdraw $40,000. . . it is really really important”.8”

Mr. Poulain claimed that he had no knowledge of Ms. Walker’s health condition and that
he never observed anything out of the ordinary in her behaviour. He testified that even in
September of 2010 when Ms. Walker was admitted to the hospital, she was fine, there

was no change in her memory or other cognitive function from the time that he knew her.

The Court nevertheless found that the evidence showed a consistent campaign by Mr.

Poulain to try to get access to Ms. Walker’s funds post-marriage:

| find it likely on the evidence that Mr. Poulain had long been fanning the fire of Ms.
Walker's anxiety and paranoia by suggesting that the plaintiff was unfairly
restricting her access to her own money, and that the intensity of these efforts
increased after the Marriage.'®®

Justice Griffin provided a thorough review of the evidence before her and ultimately
concluded that Ms. Walker did not have the requisite decisional capacity to marry and as
such the marriage to Mr. Poulain was void ab initio. Her Honour also found that, based
on the evidence, Ms. Walker did not have capacity to execute a Will in 2009 or even in

2007, leaving the question of Ms. Walker’s estate open for further inquiry.

Justice Griffin began her analysis by noting that the starting point is “the notion that a
marriage is a contract. Similar to entering into any other type of contract, the contracting
parties must possess the requisite legal capacity to enter the contract.”'®® Referring to
Hart v. Cooper, [1994] B.C.J. No. 159 (B.C.S.C.) at paragraph 30, Justice Griffin

87 Devore at para. 253.
88 Devore at para. 262.
89 Devore at para. 43.
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confirmed that “a person is mentally capable of entering into a marriage contract only if

he or she has the capacity to understand the nature of the contract and the duties and

responsibilities it creates.”

Relying on Wolfman-Stotland, which in turn referred to Calvert (Litigation Guardian of) v.
Calvert (1997), 32 O.R. (3d) 281 (Ont. Gen. Div.), affd (1998), 37 O.R. (3d) 221 (Ont.
C.A)), leave to appeal refused [1998] S.C.C.A. No. 161 (S.C.C.), Justice Griffin observed:

the common law has developed a low threshold of capacity necessary for the
formation of a marriage contract. The capacity to marry is a lower threshold than
the capacity to manage one’s own affairs, make a will, or instruct counsel. . .the
capacity to marry requires the “lowest level of understanding” in the hierarchy of
legal capacities. . . The authorities suggest that the capacity to marry must involve
some understanding of with whom a person wants to live and some understanding
that it will have an effect on one’s future in that it will be an exclusive mutually
supportive relationship until death or divorce.%°

Relying on the evidence presented at trial, Justice Griffin concluded:

[343] As of the date of the marriage ceremony, Ms. Walker was at a stage of her
illness where she was highly vulnerable to others. She had no insight or
understanding that she was impaired, did not recognize her reliance on Ms.
Devore-Thompson [the niece] and Ms. Devore-Thompson’s assistance, and was
not capable of weighing the implications of marriage to Mr. Poulain even at the
emotional level.

[344] The fact that Ms. Walker told some people that she had married Floyd
Poulain does not overcome all of the evidence as to her disordered thinking. This
does not mean she had any understanding of what it means to be married.

[345] It is also clear that Ms. Walker's mental capacity had diminished to such an
extent that by 2010 she could not have formed an intention to live with Mr. Poulain,
or to form a lifetime bond. She did not understand, at that stage, what it meant to
live together with another person, nor could she understand the concept of a
lifetime bond.

[346] Ms. Walker did not have a grip on the reality of her own existence and so
could not grip the reality of a future lifetime with another person through marriage.

[347] | find on the whole of the evidence, given her state of dementia, Ms. Walker
could not know even the most basic meaning of marriage or understand any of its

%0 Devore at para. 46-48.
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implications at the time of the Marriage including: who she was marrying in the
sense of what kind of person he was; what their emotional attachment was; where
they would be living and whether he would be living with her; and fundamentally,
how marriage would affect her life on a day to day basis and in future.

[348] | conclude that Ms. Walker did not have the capacity to enter the Marriage.

[349] Since | have concluded that Ms. Walker did not have the capacity to enter
the Marriage, the Marriage is void ab initio. Because the Marriage is void ab initio,
s. 15 of the Wills Act does not apply and, therefore, the Marriage does not revoke
the prior wills.

With respect to the 2009 Will, the Court concluded that the circumstances surrounding
the document were suspicious and held, based on the evidence presented, that Ms.
Walker did not have testamentary capacity at the time the 2009 Will was purportedly

signed.

The niece sought an order propounding the 2007 Will should she succeed on other
issues. The original copy of the 2007 Will was unavailable. Forgoing the technical Probate
Rules, Madam Justice Griffin found that here too the practical and first issue to be decided
was whether the deceased had capacity to make a Will. Relying on preceding evidence,
her Honor concluded that on a balance of probabilities Ms. Walker lacked capacity to
execute the 2007 Will. The Court declined to determine the future of Ms. Walker’s estate

as it had not been asked to do so.

The question of capacity with respect to marriage will, no doubt, often be more
complicated than it was in this case as the niece’s evidence was strong, with several
credible witnesses. Nevertheless, this is a strong precedent for future claims to set aside

predatory marriages for lack of capacity.

This case is also a reminder of the important role that lawyers play in protecting vulnerable
older adults with diminished capacity, and in this instance, the evidence indicated that the
lawyers failed to follow best practices. The testimony regarding the preparation of the
2009 Will and 2010 power of attorney suggested that no inquiries were made of the
deceased’s capacity. Instead, notations made by a party, with a vested interest in the

changes to the Will, were accepted as instructions.
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2017 - Hunt v. Worrod (Ontario)*!

Hunt v Worrod just released, with the cost decision expected to be out shortly, examines

the requisite decisional capacity to enter into a marriage contract.

In this decision, Kevin Hunt, father of two adult sons, was severely injured in an ATV
accident and sustained a catastrophic brain injury. Before his accident, Mr. Hunt was
involved with Ms. Worrod in an on-again and off-again relationship. Three days after Mr.
Hunt returned home from the hospital he disappeared. He did not have his medications
with him. When his sons tracked him down at a hotel (by obtaining particulars from his
credit card) they learned that Ms. Worrod had made arrangements to marry Mr. Hunt and
that the wedding had already taken place. The police were called, and they released Mr.
Hunt into the care of his sons. The sons brought an application, and one of the issues
that the Court was required to consider was whether Mr. Hunt had the capacity to marry

Ms. Worrod and if not, whether the marriage was void ab initio?
Justice Koke started the court’s analysis by citing Ross-Scott v. Potvin 2014 BCSC 435:

A person is capable off entering into a marriage contract only if he or she has the
capacity to understand the nature of the contract and duties and responsibilities it
creates. The assessment of a person’s capacity to understand the nature of the
marriage commitment is informed, in part, by an ability to manage themselves and
their affairs. Delusional thinking or reduced cognitive abilities alone may not
destroy an individual’s capacity to form an intention to marry as long as the person
is capable of managing their own affairs.®?

Justice Koke recognized the need to balance Mr. Hunt's autonomy and the possibility that
he did not fully appreciate how marriage affected his legal status or contractual
obligations. %3 Justice Koke went on to conclude that a finding by a Court that an individual
has capacity to marry, as set out in Ross-Scott v. Potvin, requires that that person

‘entering into a marriage contract understand the duties and responsibilities which a

9" Hunt v. Worrod 2017 ONSC 7397.
192 Ross-Scott v. Potvin, 2014 BCSC 435 at para.177.
193 Hunt v. Worrod 2017 ONSC 7397 at paras. 10-11.
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marriage creates and have the ability to manage themselves and their affairs” [emphasis

in the original].®*

Justice Koke thoroughly examined the significant amount of evidence dealing with the
issue of capacity presented at trial. This evidence came both in the form of expert medical
testimony and medical reports as well as the oral testimony of lay withesses. A number
of medical professionals had found that prior to the marriage and shortly after, Mr. Hunt

demonstrated the following severe cognitive and physical impairments, among others:

« Significant impairments to his executive functioning, such as his ability to make

decisions, organize and execute tasks;

e A neurologically based lack of awareness of his deficits and impairments, making
it difficult for him to experience fully what is happening around him as well as to

infer consequences of events which might jeopardize his personal safety;

« He demonstrated little emotional reactivity as well as apathy, demonstrated by a

lack of initiation and motivation;

« He should not be left alone and continued to need supervision for safety reasons

as well as to remind him to take his medications;
e His driver’s license was revoked;

e He had difficulty initiating conversation and needed cuing to provide additional

information; and,

e He had limited range of motion in his left shoulder, difficulties with balance, some
residual left neglect, and his ability to walk was impaired when he performed more

than one task at a time.

94 Hunt v. Worrod 2017 ONSC 7397 at para. 83.
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Justice Koke found that the evidence of the lay witnesses called by the sons supported

the opinion of the medical experts as to Mr. Hunt’s cognitive and physical impairments.

Before his release from the hospital, Mr. Hunt was assessed by Bill Sanowar, a capacity
assessor on two separate occasions. On August 5 2011, Mr. Sanowar found Mr. Hunt to
be incapable of managing his property. On October 19, 2011, five days before the
marriage, Mr. Sanowar found Mr. Hunt to be incapable of making personal care decisions

with respect to the areas of health care, nutrition, shelter, and safety.

After reviewing this extensive medical evidence, and evidence from the sons, Mr. Hunt,
Ms. Worrod, and others, Justice Koke concluded that Mr. Hunt did not have the requisite

capacity to marry and declared the marriage to be void ab initio.

Unlike the majority of predatory marriage cases which make it to trial, this case is
markedly different since Mr. Hunt is not an older person and he is still living. This meant
that, while clearly vulnerable, a consideration of his personal autonomy and his safety

and wellbeing in the future was necessary.

Due to the nature and extent of Mr. Hunt’s injuries from his accident, extensive medical
evidence for the period surrounding the marriage was available to the Court. Of particular
importance were the contemporaneous capacity assessments with respect to property
and personal care that had been conducted and were available to the Court. This is
unusual, as predatory marriage cases often involve an older adult who may not require
regular medical attention. As a result, there is often limited medical evidence from the

period surrounding the marriage available.

Alienation is another common element of predatory marriages, where the unscrupulous
opportunist chooses to wedge him or herself in between the older adult and their friends
and family. While Ms. Worrod did attempt to alienate Mr. Hunt from his sons and influence
his actions, since the sons are his guardians, they were able to do what they could to

protect him and continue to make decisions in his best interest.
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2018 — Chuvalo v. Chuvalo (Ontario)!*®> Capacity to Reconcile

In the recent decision, Chuvalo v. Chuvalo!®® Justice Kiteley examined the issue of the
requisite decisional “capacity to reconcile”. This analysis will review the reported reasons
for decision and provide commentary on the “capacity to reconcile” within the context of
current Canadian decisional capacity jurisprudence. Notably, this decision continues to

highlight the complexity of the underlying principles of decisional capacities.

The Decision: Chuvalo v. Chuvalo 2018 ONSC 311

George Chuvalo, now retired, was a legendary boxer who fought over 93 fights
throughout his 22-year career. He was a five-time Canadian Heavy-Weight Champion, a
two-time world heavy weight challenger, and his accolades include two matches against
the Great Muhammad Ali. His famed status as a boxer was achieved despite his losses
to Ali. In their last fight George went the distance, all 14-rounds, rallying at the end and
withstanding knockout. Now, at 80 years old, George Chuvalo is still making news
headlines, but unfortunately respecting his would be private affairs in a nasty public
familial dispute over custody and control. His tough beginnings, determined career and

personal heartache appear not to be out of public scrutiny just yet.

Recent media articles’®” have reported on George Chuvalo’s significant cognitive decline
and his children’s fight to have their father's expressed wishes recognized by a court.
Specifically, over the last two years, Chuvalo’s children have been in a fierce legal battle
with Joanne Chuvalo, their father’s spouse. His children, in their capacity as his attorneys

under powers of attorney, brought divorce proceedings against Joanne on behalf of

19 Chuvalo v. Chuvalo 2018 ONSC 311.

1% Chuvalo v. Chuvalo 2018 ONSC 311 (CanLll)

197 Mary Ormsby, “The Fight Over Boxing Legend George Chuvalo”, The Toronto Star, November 3,
2017, online: https://www.thestar.com/news/canada/2017/11/03/the-fight-over-boxing-legend-george-
chuvalo.html ; Mary Ormsby, “George Chuvalo Lacks Capacity to Decide on His Marriage, Judge Rules”,
The Toronto Star, January 13, 2018, online: https://www.thestar.com/news/gta/2018/01/13/george-
chuvalo-lacks-capacity-to-decide-on-his-marriage-judge-rules.html
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Chuvalo. Joanne however, seemingly seeks to reconcile and not divorce Chuvalo in spite

of separation.

In their Application, the children, on behalf of their father, reportedly raised allegations of
kidnapping, brainwashing, and extortion, reckless spending and alleged that Joanne

preyed on George Chuvalo’s vulnerable mental state to “extort cash money”.'%

The Hearing of the Application

In January, 2018, a three-day hearing of an application was heard in part, focusing at that
time on the sole issue of whether Chuvalo had the requisite capacity to decide to reconcile
with Joanne.'® The application as a whole also centers on the greater issue of divorce
but that issue was put over to a trial. At the outset of the hearing, the parties agreed that
the evidence demonstrated that George Chuvalo lacked the requisite decisional capacity
to instruct his counsel. As such, the Public Guardian and Trustee was appointed as his
representative pursuant to rule 4(3) of the Family Law Rules (akin to a Litigation Guardian

in estate proceedings).?%°

In her decision dated January 12, 2018, Justice Kiteley decided that Chuvalo “does not
have capacity to decide whether to reconcile” with Joanne and further noted that she need

not decide whether he has the capacity to divorce.?"!

Justice Kiteley relied on the expert opinion of Dr. Richard Shulman, a geriatric
psychiatrist, and also referenced the opinion of Dr. Heather Gilley, a geriatrician. Dr.
Shulman set out the legal criteria applicable to assessing whether an individual

possesses the requisite decisional capacity to make a particular decision as follows:

198 1bid., “The Fight Over Boxing Legend George Chuvalo”.
199 Chuvalo v. Chuvalo, 2018 ONSC 311, para. 16 [‘Chuvalo”]
200 Chuvalo, paras. 4-5.

201 Chuvalo, paras. 16-17.
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1. The ability to understand information relevant to making the decision (for example
relevant facts); and

2. The ability to appreciate the consequences of making or not making the decision
(relevant to the context of the situation-specific nature of decisional capacities).

Dr. Shulman had assessed George and testified that earlier in the spring of 2017, he was

able to understand and appreciate what he was doing, why he was doing it, and whether

he wanted to do it as far as the divorce proceedings were concerned. He explained that

George had an adequate understanding of the fact that he was then separated and was

pursuing a divorce, and he had consistently indicated that divorce, rather than

reconciliation, was his preferred option.2%?

Some months later, in November of 2017, Dr. Shulman again assessed George and
noted that his cognitive ability had declined sharply and that he was at that time no longer
able to “appreciate the consequences of his choices in regard to the matrimonial
proceedings” which involve a “realistic appraisal of outcome and justification of choice.”?%3

Justice Kiteley accepted the evidence and expert opinion of Dr. Shulman.2%4

In addition to the expert evidence, “[a]fter laying the evidentiary groundwork” Justice
Kiteley “ruled that, based on Ms. O’Hara’s?%® special skill and based on Ms. Chuvalo’s
knowledge and experience, each of them could form an opinion as to whether Mr.
Chuvalo had the ability to decide where he wants to live. Each witness said he had that

ability and that he expressed his desire to live with Ms. Chuvalo” [emphasis in original].?%

202 Chuvalo, para. 34.

203 “George Chuvalo Lacks Capacity to Decide on His Marriage, Judge Rules”; Chuvalo, paras. 33, 35,
supra note 1.

204 Chuvalo, paras.44-48.

205 Ms. Chuvalo’s sister.

206 Chuvalo, para. 29.
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Justice Kiteley began her analysis with a review of the decision in Calvert v. Calvert,?%’
which dealt primarily with the issue of whether the applicant wife had the capacity to form
the requisite intention to separate from her husband. In that case, the Court relied on the
expert evidence of Dr. Molloy in finding that the applicant had the requisite capacity to
separate from her husband. Dr. Molloy opined that to be competent to make a decision,
a person must: understand the context of the decision; know his or her specific choices;

and appreciate the consequences of the choices.?%

In addition, her Honour considered and cited, Banton v. Banton?® and Feng v. Sung
Estate,?'? relying on the following principles: “an individual will not have the capacity to
marry unless he or she is capable of understanding the nature of the relationship and the
obligations and responsibilities it involves”;?'" and “a person must understand the nature
of the marriage contract, the state of previous marriages, one’s children and how they

may be affected.”?'?

Justice Kiteley also relied on that espoused in the recent decision of Hunt v. Worrod:2'3

The consensus of opinion from the medical experts and witnesses, evidence which
| note was un-contradicted by other medical experts, is that Mr. Hunt lacked the
ability to understand the responsibilities or consequences arising from a marriage,
and that he lacked the ability to manage his own property and personal affairs as
a result of the injuries he sustained on June 18, 2011.

The Court concluded that the requirement for an individual to understand and appreciate

the consequences of making or not making a decision to reconcile were consistent with

207 Calvert (Litigation Guardian of) v. Calvert, 1997 CanLIl 12096 (ON SC), aff'd 1998 CarswellOnt 494;
37 OR (3d) 221 (CA), leave to appeal to SCC refused May 7, 1998.

208 Chuvalo, para.52.

209 1998 CarswellOnt 3423, 1998 CanLll 14926, 164 DLR (4™) 176 (Ont Gen Div).

210 (2003) 1 ETR (3d) 296, 37 RFL (5") 441 (Ont SCJ), affd 11 ETR (3d) 169, 2004 CarswellOnt 4512
(ONCA).

21 Chuvalo, para. 55.

212 Chuvalo, para. 56.

213 Hunt v. Worrod, 2017 ONSC 7397, para 91, para 58 of Chuvalo
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the medical parameters outlined in Dr. Shulman’s report as well as the jurisprudence

(referenced).?'

Justice Kiteley found that George Chuvalo expressed a wish to live with his wife, but
explained that “there is no evidence that he understood whether there would be
consequences to a decision to ‘live with’ his wife. Indeed, there are consequences such
as changing the financial status quo between them . . . There are other consequences

such as the emotional impact if the attempted reconciliation fails.”2'5

Counsel for Joanna submitted that there was no evidence that George ever intended to
separate. The Court acknowledged that by finding that George Chuvalo lacked the
capacity to decide whether to reconcile, it appeared to be implicit that there was a
separation. Her Honour did not decide whether Chuvalo did separate from Joanna, and

held that if it was at issue, it would be addressed in the future trial.

In early March, the parties were ordered to attend a case conference to discuss the next
steps in the proceeding. At the close of the hearing, Justice Kiteley encouraged the parties
to focus on George Chuvalo’s ‘best interests’ and to “bury the hatchet and co-operate to
develop a plan that will work in the best interests of George in his remaining years while
he continues to experience inevitable decline.”?'® Her Honour found that Joanne was not

successful and was not entitled to her costs.

In a separate proceeding, the court addressed Joanne’s attempt to seek guardianship of
her husband and in which she disputes the validity of the power of attorney granted to

George’s two children.2'”

214 Chuvalo, para. 59.

215 Chuvalo, paras. 60-61.

216 Chuvalo, para. 69.

217 Supra note 1, “George Chuvalo Lack Capacity to Decide on his Marriage, Judge Rules”
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This decision is now under an appeal. In the appeal Joanne asserts that Justice Kiteley
erred in not applying Calvert, by applying an incorrect test and creating a more onerous
test than the established tests or factors to be applied in determining the requisite

decisional capacity to separate or to divorce, among other issues.?'®

Commentary & Analysis

George Chuvalo’s circumstances are not unfamiliar, particularly in our rapidly aging
population. With age and longevity often comes an increase in the occurrence of medical
issues affecting cognitive ability, and impairment of the executive functioning part of the
brain. Diseases such as Dementia, Alzheimer’s, Stroke, Parkinson’s and other conditions
involving reduced executive functioning are examples of the sorts of illnesses that can
give rise to decisional capacity concerns. The Chuvalo proceedings illustrate how issues
concerning for example, the capacity to marry or divorce are increasingly prevalent in our

aging demographic.

Decisions concerning the capacity to marry and divorce are evolving in the law.
Historically, courts have viewed the contract of marriage as a ‘simple’ contract, not
requiring a high degree of intelligence to comprehend. This same threshold for
determining the requisite decisional capacity to marry has been equated to the requisite
decisional capacity to divorce.?'® Issues related to the capacity to marry and divorce are
of increasing importance in our society, particularly since marriage and divorce carry with
them significant financial and property rights and consequences. In some provinces
marriage revokes a testamentary document as does divorce revoke bequests to a prior

spouse.

218 See “Appeal Sought in Chuvalo Divorce Case”, The Lawyers Daily online:
https://www.thelawyersdaily.ca/family/articles/5896/appeal-sought-in-chuvalo-divorce-case

219 Calvert, supra, at paras. 57-58; AB v. CD, 2009 BCCA 200, leave to appeal to SCC refused in 2009
CarswellBC 2851; Wolfman-Stotland v. Stotland, 2011 BCCA 175.

72



_

A more recent stream of cases??? appear to be moving the law along in the direction of
developing more detailed factors that should be considered when determining the
requisite decisional capacity to marry that both reflect and accord with the real-life

financial implications of marriage or divorce.

Importantly, each of these cases has its own unique facts, defining characteristics and
evidence to be weighed and considered. These recent decisions would seem to have had
the benefit of extensive probative medical evidence in their success, which is not often
the case. The hallmarks of a predatory relationship often include alienation, sequestering,
isolation and a deliberate and purposeful lack of medical evidence of cognitive

impairment.

The consideration of determining the requisite capacity to reconcile is not an often
deliberated issue before the court. A few cases have addressed the requisite decisional
capacity to separate??! but none, until Chuvalo, have expressly addressed reconciliation

purely from a cognitive assessment perspective.

Justice Kiteley in Chuvalo considered??? the oft-cited quotation from Justice Bennoto in

Calvert dealing with the various “levels” of capacity”:

There are three levels of capacity that are relevant to this action: capacity to
separate, capacity to divorce and capacity to instruct counsel in connection with
the divorce.

Separation is the simplest act, requiring the lowest level of understanding.
A person has to know with whom he or she does or does not want to live.
Divorce, while still simple, requires a bit more understanding. It requires the
desire to remain separate and to be no longer married to one’s spouse. It is
the undoing of the contract of marriage.

220 Banton v. Banton, supra; Barret Estate v. Dexter (2000), 34 ETR (2d) 1, 268 AR 101 (Alta QB); Feng v.
Sung Estate, supra; Devore-Thompson v. Poulain, 2017 BCSC 1289; Hunt v. Worrod, 2017 ONSC 7397.
221 Calvert, supra and Babiuk v. Babiuk 2014 SKQB 320.

222 At para. 50.
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The contract of marriage has been described as the essence of simplicity, not
requiring a high degree of intelligence to comprehend: Park,?%3...... at p. 1427. If
marriage is simple, divorce must be equally simple. The American courts have
recognized that the mental capacity required for divorce is the same as required
for entering into marriage: Re Kutchins [citation omitted].

There is a distinction between the decisions a person makes regarding
personal matters such as where or with whom to live and decisions
regarding financial matters. Financial matters require a higher level of
understanding. The capacity to instruct counsel involves the ability to understand
financial and legal issues. This puts it significantly higher on the competency
hierarchy. It has been said that the highest level of capacity is that required to
make a will: Park, supra, at p. 1426. . . . [Emphasis added]

While Calvert may be the current state of the law, the question of whether it is correct is

arguably at issue. It may be that the Courts have not quite got it right for various reasons,

which can be problematic in future application.

First, referenced are the various “levels” for the capacity to separate, divorce, and marry
within a hierarchical analysis. While it may be easier or instinctive to apply hierarchies to
such analysis, a hierarchy delineating differing levels of decisional capacity does not exist.
Rather different types of decisional capacity simply call for different standards to be
applied.??*The court in Chuvalo simply did not get caught up in an analysis of hierarchical

paradigms.

Second, at first glance, it appears that in Calvert, Justice Bennoto finds capacity to
separate is simply determining with whom one wants to, or does not want to, live. Finding
that separation only requires the decisional capacity to decide with whom one wants to
live is not in keeping with the Molodovich??® factors — since reconciliation or separation
does not necessarily involve living together — it is but one factor in a sea of other factors

all of which have far reaching consequences. Separation, specifically determining the

223 Re Park, [1953] 2 All E.R. 1411

224 See Kimberly A. Whaley, Kenneth I. Shulman, and Kerri L. Crawford, “The Myth of a Hierarchy of
Decisional Capacity: A Medico-Legal Perspective”, Adv. Q., Volume 45, No.4, July 2016.

225 Molodowich v. Penttinen, 1980 CanLll 1537 (ON SC).
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date of separation, has legal and financial consequences in the family law and statutory
context, since it is used to determine the equalization of property, separation agreements
that may be entered into and other domestic contractual arrangements or divorce

decrees.

Justice Bennoto went on to find in Calvert that that there is a distinction between deciding
with whom one wants to live and decisions with financial consequences; and concluding
that financial matters require a “higher level of understanding”. The decision to separate
inherently involves financial considerations and consequences as does marriage and
divorce. The question of a higher or lower level or threshold is really dispelled by the
decision itself that is being undertaken. Each decision has different factors to be applied

in ascertaining requisite decisional capacity.

This must equally be true of the decision to reconcile. Neither separation, nor
reconciliation, is simply about with whom one wants to or does not want to live. If it was
then perhaps the factors to be applied in its determination would be the same. For
George, perhaps the question was more about where he wanted to live then with whom
he wanted to live. There was notably, no discussion about personal care decisional
capacity. Justice Kiteley clearly notes the distinction in her decision and she concludes
that Ms. Chuvalo and Ms. O’Hara could “form an opinion as to whether Mr. Chuvalo had
the ability to decide where he wants to live” but it was only the experts who could express
an opinion on Mr. Chuvalo’s executive functioning and his cognitive ability to decide to

reconcile.

Determining the requisite capacity to reconcile may be situation specific depending on
the intentions and terms of the contemplated reconciliation. For example, it may involve
living together, or living separate and apart for the purposes of the Divorce Act. In this
case, Ms. Chuvalo removed Mr. Chuvalo from the long-term care facility in which he was
residing and took him to her house. Few people willingly want to live in a long-term care

facility. Living with Ms. Chuvalo was likely a happy alternative for him, but that is not the
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only consideration in determining the question of requisite decisional capacity (or desire)

to reconcile with his wife.

Two key paragraphs to examine in this decision are paragraphs 61 & 62:

....However, expressing a desire to live with his wife is just that. There is no
evidence that he understood whether there would be consequences to a decision
to “live with” his wife. Indeed, there are consequences such as changing the
financial status quo between them; such as changing the date of separation for
purposes of s. 8(2) of the Divorce Act. There are other consequences such as the
emotional impact if the attempted reconciliation fails.
This court cannot rely on Mr. Chuvalo’s assertions that he wants to live with his
wife as a basis on which to find that he is capable of making the decision to
reconcile.
Justice Kiteley decided that Mr. Chuvalo did not have the requisite decisional capacity to
reconcile. For if he reconciles, he needs to be able to foresee and understand the
consequences of a reconciliation which involve not only emotional but financial

consequences as well.

Justice Kiteley looked at several cases and appropriately (in my view) applied the
standard which is arguably developing in more recent case law. Perhaps the standard or
factors to consider when determining the requisite decisional capacity to reconcile should
be the same as applied in determining the capacity to marry (or marry again), which ought
to include both factors of property and personal care management, as found in obiter by
both the Honorable Justice Cullity in Banton, and again by the Honorable Justice Greer

in Sung.

In our opinion, Justice Kiteley, made the correct decision on the evidence before her. Dr.
Shulman was the only expert called to give evidence (and be cross-examined on this
evidence), and he was in the fortunate position of having seen and having assessed Mr.
Chuvalo both while he was decisionally capable of certain tasks and at a later point of
significant decline in cognitive and executive functioning when he was no longer capable

of certain other tasks. This made Dr. Shulman a very compelling and appropriate medical
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expert witness and he addressed the correct legal questions (i.e., the ability to understand
information relevant to making the decision; and the ability to appreciate the
consequences of making the decision or not). So, in my respectful opinion, Justice Kiteley
properly declined to apply the hierarchical and “levels” of decisional capacity approaches.
Moreover, in my opinion, based on the evidence that Mr. Chuvalo could not understand
the consequences of reconciliation (including both financial and emotional
considerations) and was not capable of instructing his counsel, the court correctly
determined that Mr. Chuvalo lacked the requisite decisional capacity to reconcile on the

evidence before it.

To complicate matters a little in the reading of this decision, there were two concepts of
reconciliation at play relative to the presumed separation: 1) in the statutory context,
under the Divorce Act, section 10226 which deals with inter alia, dates of separation and
the divorce proceedings proper (which will be dealt with at a future hearing/trial — where
evidence will be marshalled surrounding their separation in accordance with that statute);

and, 2) what Justice Kiteley was asked to do in this hearing, which was to determine

226 Sec 10 (1) In a divorce proceeding, it is the duty of the court, before considering the evidence, to
satisfy itself that there is no possibility of the reconciliation of the spouses, unless the circumstances of
the case are of such a nature that it would clearly not be appropriate to do so.

Adjournment

(2) Where at any stage in a divorce proceeding it appears to the court from the nature of the case, the
evidence or the attitude of either or both spouses that there is a possibility of the reconciliation of the
spouses, the court shall

(a) adjourn the proceeding to afford the spouses an opportunity to achieve a reconciliation; and

(b) with the consent of the spouses or in the discretion of the court, nominate

(i) a person with experience or training in marriage counselling or guidance, or

(i) in special circumstances, some other suitable person, to assist the spouses to achieve a
reconciliation.

Resumption

(3) Where fourteen days have elapsed from the date of any adjournment under subsection (2), the court
shall resume the proceeding on the application of either or both spouses.

Nominee not competent or compellable

(4) No person nominated by a court under this section to assist spouses to achieve a reconciliation is
competent or compellable in any legal proceedings to disclose any admission or communication made to
that person in his or her capacity as a nominee of the court for that purpose.

Evidence not admissible

(5) Evidence of anything said or of any admission or communication made in the course of assisting
spouses to achieve a reconciliation is not admissible in any legal proceedings
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whether George Chuvalo had the requisite decisional capacity to reconcile at the time the

application on this issue was heard.

It will be interesting to learn the outcome of the appeal. Ms. Chuvalo’s position seems to
involve the proposition that an understanding of the legal effect of reconciliation ought not
to be part of the assessment of the requisite decisional capacity to reconcile and that
Justice Kiteley failed to apply Calvert. However, | do not see how it can be concluded that
Her Honour failed to apply Calvert — indeed the reasons for decision reference a selection
of relevant and notable cases which were considered, evaluated and examined in tandem
with the medical and expert evidence and the fact specific nature of the issues for

determination before her.

In my respectful view, the suggestion that Justice Kiteley created a more onerous test (an
argument Her Honor addresses head on and provides reasons for) simply does not carry
any weight.??” The consequences are all part of the ‘test’ or factors to be applied in the
determination of capacity for any decision made, even for simple contractual capacity. In
the end, she preferred the probative evidence of the expert that Mr. Chuvalo did not have
the requisite capacity to instruct counsel and did not have the requisite capacity to

reconcile.

The only part of the decision that may perhaps raise some question for further
examination or consideration are the comments made on the reverse onus. There is a
legal presumption of capacity, so therefore the onus is usually on the person who
challenges capacity to prove a lack of capacity on a balance of probabilities. Here, Justice

Kiteley directed Mr. Chuvalo to prove that he had capacity. Nevertheless, Her Honour

227 Her Honour says in para. 46: “I do not accept the submission that he [Dr. Shulman] created his own
‘new and elevated test for capacity’ or a ‘higher and impossible test’ by introducing the element of
understanding of consequences. As indicated above, Dr. Shulman and Dr. Gilley similarly describe the
elements of capacity and an understanding of the consequences is key. As Dr. Shulman said, capacity
involves the decision-making process, not the decision itself.”
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still concludes??® that she is satisfied with the evidence and does not have to worry about

the burden in this instance with no further comment on point provided.

Ultimately, Justice Kiteley reviews and acknowledges the standards or factors to be
applied in determining requisite decisional capacity, but does not apply any particular
factors, standard or “test” per se. Instead, Her Honour relied on the evidence before the
court and concluded that Mr. Chuvalo was decisionally incapable of reconciliation at the
time of the application and perhaps on a preliminary basis since it appears that the divorce

proceedings are still the subject matter of a further hearing/trial before the Court.

6. International Perspective on Predatory Marriages

Professor Albert Oosterhoff’s article, “Predatory Marriages”, provides an excellent review
of international efforts to address the harms done by predatory marriages. He found that
in the U.S.A., very few states have retained the revocation-upon-marriage provisions in
their probate legislation.??® Professor Oosterhoff also found that some states permit a
relative to contest the validity of a marriage by an incapacitated elderly family member
before the death of that family member, and in Texas, their legislation permits post-death

contests.?3°
Below is a recent American case. While it did not culminate in marriage, it clearly involved

a predatory relationship and the court examines it from the unique perspective of federal

tax rules:

Alhadi v. Commissioner of Internal Revenue (United States)?3!

228 At para. 24.

229 Albert Oosterhoff, “Predatory Marriages” (2013) 33 ETPJ 24 at p. 54.

230 |bid. at p. 57.

2312016 TC Memo 74, United States Tax Court, Docket No. 17696-10, April 21, 2016 [Alhadi].
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In this 2016 U.S. tax case a caregiver defrauded an older adult of over $1 million under
the guise of providing “caregiving” services. The Commissioner of Internal Revenue
posited that the $1 million were proceeds of undue influence and elder abuse and wanted
the caregiver to pay tax on the funds and pay a fraud penalty. The caregiver alleged they
were nontaxable gifts or loans. The case addressed the issue of what is “undue influence”

as a matter of federal tax law and how it affected donative intent.232

The older adult, Dr. Arthur Marsh, was born in 1915, had never married, and lived very
frugally resulting in over $3 million in his retirement fund. In 2007 his health declined
dramatically and he could no longer care for himself in his second floor apartment. The
much younger Ms. Angelina Alhadi met Dr. Marsh when he was in the hospital and offered
to provide homecare services for him. Very quickly Ms. Alhadi took advantage of this new
relationship. Dr. Marsh agreed to pay her $6000.00 a month (even though the going rate
was $3750.00) and also gave her $1000.00 a month for his groceries (even though he
only needed about $400 a month in food and his tiny fridge only fit about $50 worth). She
began to pressure Dr. Marsh to pay for her mortgage payments. By the end of November
2007 Dr. Marsh had written cheques totaling over $400,000.00. Ms. Alhadi spent this
money on paying off her ex-husband, and paying for furniture, landscaping and
$73,000.00 on a new pool “complete with a spa and therapeutic turtle mosaic”. When she
presented Dr. Marsh with an invoice of $22,000.00 for digging the hole for the pool, Dr.
Marsh responded “Who the hell is going to pay it?” However, Dr. Marsh relented and paid
it, later saying he felt he had to “because the work was already done and he had to

accommodate his caregiver”.

Ms. Alhadi increasingly kept him isolated from his friends and started to manipulate him
emotionally, telling him four or five times a day that she “loved” him and tried to pressure
him into marrying her and moving in with her. She would cry in front of him about how she
was struggling financially and worried about how she was going to survive and provide
for her children. A neuropsychiatrist, Dr. Mueller, who had interacted with Dr. Marsh

testified that there was a “real, if sad, emotional bond between Dr. Marsh and Ms. Alhadi.

232 Alhadi at para. 26.
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.. Dr. Marsh wanted to rescue her, wanted to be a good person, and wanted to feel loved
for the rest of his days on earth.” Dr. Marsh told Dr. Mueller that it was “impossible to

imagine how it feels being 90 years old and feeling loved for the first time”.233

Ms. Alhadi no longer let his niece or other family members speak to him, telling them that
Dr. Marsh was sleeping or unavailable whenever they called. Also, Ms. Alhadi was not
keeping up her caregiving duties. The house was filthy with “trails of ants”, food on the
floor that was rotten, greasy pots and pans and the apartment was stained with urine as

Dr. Marsh could not get to the bathroom on time.

In the summer of 2008 Ms. Alhadi told Dr. Marsh that she had “won” a cruise and wanted
him to come along with her. She left him sitting alone in the sun while she went off with
her children. Later, it was discovered that Dr. Marsh had paid for the whole cruise

($25,000.00) even though he did not remember writing the cheque.

By the end of 2008 Dr. Marsh had written cheques to Ms. Alhadi totaling nearly
$800,000.00. Then she pressured him even more and got him to sign five more cheques
each for $100,000.00. This is when her financial abuse was discovered. The mutual fund
company found Dr. Marsh’s account activity to be suspicious and called to express
concern. The company records all of its phone calls. In the background Ms. Alhadi could
be heard yelling, cajoling, and threatening Dr. Marsh that he was going to get her in
trouble if he didn’t admit that he wrote the cheques. The mutual fund company refused to
honor the cheques and sent a letter to Dr. Marsh explaining why. However, Dr. Marsh
was homebound and completely at the mercy of Ms. Alhadi. Ms. Alhadi intercepted the

mail.

Ms. Alhadi then took Dr. Marsh to a lawyer, trying to get a power of attorney in her favour.
The lawyer refused to get involved. Dr. Marsh told the lawyer that Ms. Alhadi was

pressuring him to name her in his will and that he needed a separate trust for her so that

233 Alahadi at para. 28, footnote 6.
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his family members wouldn’t be able to interfere. The lawyer refused and the Public

Guardian filed a petition to put Dr. Marsh under a temporary conservatorship.

Dr. Marsh died in February 2009 and at the funeral Ms. Alhadi tried to “crawl in the coffin”

and “was screaming”.

The trustee of a trust that Dr. Marsh had created several years earlier (as a substitute for
a will) settled a suit brought against Ms. Alhadi, but recovered only $310,000.00 in cash.
She had lost her house to foreclosure and had spent the rest of the money, gave it away,
or rendered it untraceable. When the trust filed its tax returns it noted the money paid to
the caregiver Ms. Alhadi, which she did not claim on her tax return. This is when the IRS

got involved.

The Tax Court found that Ms. Alhadi exercised undue influence on Dr. Marsh and that all
the money she received from him was taxable to her. While non-family taxpayers in
“‘generous-elder” cases who rely on their own testimony can succeed in proving that a
transfer was a gift, the issue is one of fact and the burden of proof rested on Ms. Alhadi.
She did not meet this burden as all she had was uncorroborated testimony and the word
“gift” written on the memo lines of some of the cheques. Furthermore, there was medical
evidence that Dr. Marsh had dementia and suffered from cognitive decline, including poor
short term and long term memory, was unable to perform simple arithmetic, and
demonstrated persistent deficiencies in visuospatial analysis. These problems made him
vulnerable. California (where Dr. Marsh resided) has codified its definition of undue

influence as:

e The use of a confidence or (real or apparent) authority for the purpose of
obtaining an unfair advantage over someone;

e Taking an unfair advantage of another’s weakness of mind; or

e Taking a grossly oppressive and unfair advantage of another’s necessities
or distress.?**

2% Cal. Civ. Code sec 1575 (West 1982)
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For the specific purpose of elder abuse, California law defines undue influence as the
‘excessive persuasion that causes another person to act or refrain from acting by

overcoming that person’s free will and results in inequity”.23°
The Tax Court found Ms. Alhadi exerted undue influence over Dr. Marsh:

She was in a confident relationship with Dr. Marsh as his sole caregiver. He relied
on her just to get downstairs, to go to the doctor, to be fed, and even to bathe. Dr.
Marsh was in extremely poor health; he suffered from heart problems, hearing and
vision loss, a broken hip, and dementia, among other handicaps. Ms. Alhadi knew
all of this. She used her relationship with Dr. Marsh to isolate him from his family
and financial advisers and to wring money out of him . . .We also can’t close our
eyes to Dr. Marsh’s emotional life. Ms. Alhadi preyed on his loneliness.

The Court also found Ms. Alhadi liable for self-employment tax, and held that her tax

returns were fraudulent.

Oliver (Deceased) & Oliver (Australia)?3®

Like Canada, Australia has also struggled to balance the autonomy of vulnerable adults
with the necessity of protecting them from predatory marriages. Unlike Canada, Australia
has met this challenge by legislating the factors required to determine capacity to marry.
However, Australia’s legislation is somewhat limited in that it requires the marrying parties
to have the mental capacity to understand the effect of the ceremony, not an
understanding of the nature of marriage as an institution with all its consequences.?%’
Some scholars have suggested that the legislation would be more effective if it required
the understanding of the property consequences of marriage, yet judicial comment in
Australia suggests that few people, if any, truly understand all the consequences of

marriage.?*®

25 Cal. Welf. & Inst. Code sec. 15610.70 (West 2014)

26 QOliver (Deceased) & Oliver [2014] FamCA 57 (AustLlIl).

237 Marriage Act 1961 (Cth) subsection 23B(1)(d); see also Jill Cowley, “Does Anyone Understand the
Effect of ‘The Marriage Ceremony’? The Nature and Consequences of Marriage in Australia” [2007]
SCULawRw 6; (2007) 11 Southern Cross University Law Review 125.

238 Cowley, ibid. at p. 170 — 171
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In a recent decision in New South Wales, Oliver v. Oliver, Australia’s Family Court
declared that the April 2011 marriage between the 78 year-old Mr. Oliver (deceased), and
the 49 year-old Mrs. Oliver was invalid.?*° In doing so, the court reviewed the common
law factors for capacity to marry as it developed in England and the subsequent
enactment of the statutory factors in Australia. While the relevant legislation and common
law factors differ from those applied in Canada, the facts, described below, are instantly

recognizable as those of a predatory marriage.

Mr. Oliver had suffered alcohol-related capacity issues dating back to 2001. His first wife,
Mrs. E, had also suffered from alcohol-related dementia, and in 2004 the New South
Wales Guardianship Tribunal considered the issue of Mrs. E’s guardianship and held that

Mr. Oliver lacked the capacity to manage Mrs. E’s affairs.

Mrs. E died in August of 2010. The Respondent attended the funeral as the daughter of
a friend of Mr. Oliver, and she referred to Mr. Oliver as “Uncle.” Although Mr. Oliver’s
daughter had made arrangements for Mr. Oliver to receive in-home care from a
community organization, the Respondent later cancelled that service. Mr. Oliver had
previously granted a power of attorney to his son-in-law, Mr. H., but the Respondent made
arrangements to assist Mr. Oliver with his financial affairs. Mr. H had not begun to
exercise his authority as an attorney for property, but in January and February of 2011,
Mr. Oliver became increasingly suspicious of Mr. H and accused him of wanting to take

all his money and control his life.?4°

From February 2011 to April 2011, the Applicant (Mr. H's daughter and Mr. Oliver's
granddaughter), tried on numerous occasions to speak with Mr. Oliver, but the
Respondent always answered the phone. The Applicant was rarely able to speak with
him. However, in late February or early March of 2011, Mr. Oliver did come to the phone

and told the Applicant he was getting married. The Applicant said, “How are you getting

239 Oliver (Deceased) & Oliver [2014] FamCA 57, para 213 (cited to AustLIl)
240 |bid. at paras 39 and 40
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married? | didn’t even realize you had a girlfriend.” Mr. Oliver said, “Neither did I.”%*' The
Respondent then took the phone and advised that they would be married in June of
2011.242

In February of 2011, the Respondent took Mr. Oliver to see his general practitioner, Dr.
G, who certified that the deceased was of sound mind and capable of making rational
decisions about his affairs.?*3 A few days later, the respondent and Mr. Oliver attended
the office of a solicitor and executed a Will in contemplation of marriage (but not
conditional on the marriage taking place) that named the solicitor his Executor and left his
entire estate to the Respondent.?** The Respondent moved in with Mr. Oliver the next

day.

The Respondent and Mr. Oliver were married in April of 2011, not June, as the
Respondent previously told Mr. Oliver’s relatives. None of Mr. Oliver’s family were invited
or notified; only the Respondent’s sister and parents attended. In her testimony the
Respondent had no explanation as to why Mr. Oliver’s relatives were not invited. The
ceremony celebrant, Mrs. Q, gave evidence that Mr. Oliver stated he was pleased to be

getting married.

In May of 2011, three weeks after the wedding, Mr. Oliver fell in his home, fractured his
hip, and was hospitalized. The social worker, Mrs. U, assessed Mr. Oliver and noted his
dementia and vulnerability. Mrs. U spoke with the Respondent twice. The Respondent
initially informed Ms. U that Mr. Oliver had no relatives other than a niece living out of
state, and had no attorney for property. Mrs. U recommended that the New South Wales
Public Trustee and Guardian be appointed as Mr. Oliver’s guardian of property. The New

South Wales Public Trustee and Guardian was so appointed in August of 2011.

The Applicant commenced her application under section 113 of the Family Law Act 175

just prior to Mr. Oliver’s death for a declaration about the validity of the marriage. She

241 QOliver at para 25.
242 |bid.

243 |bid.at para 73.
244 |bid. at para 74.
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argued that Mr. Oliver was mentally incapable of understanding the nature and effect of
the marriage ceremony as provided for in section 23B(1)(d)(iii) of the Act. The Act further
provides standing to the Applicant to make the Application.?*®> Mr. Oliver died in

September of 2011. The Respondent did not inform Mr. Oliver’s family.

The court had the benefit of an expert’s report that reviewed Mr. Oliver's voluminous

health records and provided an opinion, summarized by the court, as follows:

As to whether the deceased was capable of understanding the nature of
the contract (marriage) that he was entering into, free from the influence of
morbid delusions, upon the subject Dr Z says that is a difficult question to
answer. There was clear evidence of long-standing cognitive impairment
prior to April 2011, which may have influenced the deceased’s capacity in
this regard. Dr Z notes:

... In relation to the specific issue of “morbid delusions”, information
provided by his family suggests he was experienced delusions and
paranoia through December 2010 into the New Year, including his
belief sometimes that his first wife, [Ms E], was still alive and also
his belief that Mr [H] was being too controlling of his money.
Moreover, there is a long history documented in hospital notes of
paranoid delusions and treatment for these, dating back to 2001,
especially during times of delirium. As such, it is possible (but I
cannot be certain) that [the deceased] was experiencing some
degree of delusions around this time and that this might have
influenced his thinking, especially if he had certain inaccurate
beliefs about some family members and if he was being unduly
influenced by them.?46

The Court observed that the English common law factors for determining capacity to
marry had been supplanted by the statutory factors in the Marriage Act 1961 (Cth), as

amended, and noted the following:

On the face of it the English common law test and the Australian statutory
test are different, particularly because of the Australian test requiring that
for a valid consent a person must be mentally capable of understanding the
effect of the marriage ceremony as well as the nature of the ceremony. ...

245 Oliver at paras 5 and 6; There is no similar legislation that confers standing on anyone to contest the
validity of a marriage. However, the common law allows persons with an interest to contest the validity of
a marriage for lack of capacity, but not for undue influence or duress. See further footnote 9380, supra.
246 Qliver at para 185.
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In the 32 years since the legislative test has applied, there has not been a
plethora of decisions of the Australian courts as to its interpretation. There
are only 2 reported decisions that | was referred to and | located no others.
... The current test of “mentally incapable of understanding the nature and
effect of the marriage ceremony” was applied in both cases.

It is clear from the authorities that the law does not require the person to
have such a detailed and specific understanding of the legal
consequences. Of course if there were such a requirement, few if any
marriages would be valid.?4’

The Court reviewed judicial commentary on capacity to marry in Australia, and in
particular, Justice Mullane’s application of the authorities in Babich & Sokur and Anor, as

follows:

... it is in my view significant that the legislation not only requires a
capacity to understand “the effect” but also refers to “the marriage”
rather than “a marriage”. In my view taken together those matters
require more than a general understanding of what marriage involves
[emphasis added]. That is consistent with consent in contract being consent
to the specific contract with specific parties, consent in criminal law to
sexual intercourse being consent to intercourse with the specific person,
and consent to marriage being consent to marriage to the specific
person.?#®

In Babich, Justice Mullane held that the vulnerable adult in question had a general
understanding of “a” marriage, but she was incapable of understanding the effect her

marriage would have on her.?4°

In Oliver, Justice Foster found that Mr. Oliver may have been aware that he was
participating in a marriage ceremony to the Respondent, or at least some sort of

ceremony with the respondent, but nothing more.2*°

7. Predatory Marriages: Consideration of Equitable and Other Remedies

247 Oliver at paras 244, 245, 246

248 |bid., at para 202, citing para 255 of Babich & Sokur and Anor [2007] FamCA 236 (cited to AustLII)
[Babichl].

249 Babich at para 256.

2% Qliver, supra, at para 210
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Since contesting the validity of a marriage on the ground of incapacity is an imperfect
approach, it has become apparent to the authors as advocates, that we need to explore
other potentially available rights and remedies to react to what is actually happening in
today’s society. The purpose of this section is to consider other grounds, including
equitable grounds, upon which a court has the jurisdiction to set aside a predatory
marriage as a nullity, that is, to declare it void ab initio, as if it never happened, and also

to remedy the wrongs caused by a predator spouse.

Recent cases have awarded equitable and common law remedies in cases of financial
elder abuse, 25" but so far such remedies have not yet been applied in Canada in cases

of predatory marriages.

The Doctrine of Undue Influence

The equitable doctrine of undue influence is often relied on to set aside a will or inter vivos
gifts that was procured by undue influence. The doctrine of undue influence is an
equitable principle used by courts to set aside certain transactions when an individual
exerts such influence on the grantor or donor that it cannot be said that his/her decisions

are wholly independent.

We propose that the same doctrine, if proved, may be used to set aside a predatory
marriage. While the older adult may not be giving actual gifts to the predatory spouse, the
consequence of the marriage effectively results in a gift to the predator. In Ross-Scott v.
Potvin,?%? discussed above, the only surviving relatives of the deceased, Mr. Groves,

sought to have his marriage annulled on grounds of undue influence and lack of capacity.

251 See for example: Gironda v. Gironda, 2013 ONSC 4133, additional reasons 2013 ONSC 6474 —
undue influence; Fowler Estate v. Barnes, 1996 CarswellNfld 196 (SC TD) — undue influence and
rescission; Granger v. Granger, 2016 ONCA 945, reversing 2015 ONSC 1711, 9 E.T.R. (4th) 281, and
2015 ONSC 6238 — unjust enrichment, undue influence, and equitable compensation; Servello v.
Servello, 2015 ONCA 434, 9 E.T.R. (4th) 169, affirming 2014 ONSC 5035 — undue influence, failure to
provide independent legal advice, non est factum, and mistake, as well as the maxim that he who comes
into equity must come with clean hands, and denial of a claim for contribution; Danilova v. Nitiyuk, 2017
ONSC 4016 — damages for breach of fiduciary duty; Stewart v. Stewart, 2014 BCSC 766 — unjust
enrichment with equitable set-off; Waruk v. Waruk, 1996 CarwellBC 2463 (C.A.) — injunctive relief.
2522014 BCSC 435
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Justice Armstrong applied the common law factors for determining requisite capacity to
marry and ultimately dismissed all of the claims, despite compelling medical evidence of
diminished capacity and vulnerability. With respect to undue influence, Justice Armstrong

had this to say:

| have concluded that the burden of proof regarding a challenge to a marriage
based on a claim of undue influence is the same as the burden of proving a lack
of capacity. The plaintiffs must prove the defendant’s actual influence deprived Mr.
Groves of the free will to marry or refuse to marry Ms. Potvin. The plaintiffs have
failed to meet the burden of proving that Mr. Groves was not able to assert his own
will 253

While the evidence was not sufficient for the Court to find undue influence in this situation,
if proved, the undue influence doctrine should be available to set aside a predatory

marriage.

The Doctrine of Unconscionability

The doctrine of unconscionability is typically used to set aside a contract that offends the
conscience of a court of equity. However, unconscionability is not restricted to the law of
contracts. And, while it is closely related to undue influence, they are separate and
distinct. A claim of undue influence attacks the sufficiency of consent. Unconscionability
arises when unfair advantage is gained by an unconscientious use of power by a stronger
party against a weaker. In order to be successful, such a claim will need proof of inequality
in the position of the parties arising out of ignorance, need or distress of the weaker party,
which left him or her in the power of the stronger party and proof of substantial unfairness
of the bargain. This creates a presumption of fraud which the stronger party must rebut

by proving that the bargain was fair, just and reasonable.?>

253 Ross-Scott at para 240.

254 Morrison v. Coast Financial Ltd. (1965), 55 D.L.R. (2d) 710 (B.C.C.A.), at p. 713. See also the case of
Smith v. Croft 2015 CanLll 3837 (ONSCSM) where the Ontario Small Claims Court set aside a
transaction as unconscionable where a neighbour purchased an antique truck valued at $18,000 from an
elderly neighbour with dementia for $2000.00.
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A predatory marriage can be characterized as unconscionable where one party takes
advantage of a vulnerable party, on the ground that there is an inequality of bargaining
power and accordingly it would be an improvident bargain if the predator would be entitled

to all of the spousal property and financial benefits that come with marriage.?%°

Using a Statute as an Instrument of Fraud

The principle that one may not use a statute as an instrument of fraud should also be
available as a tool to combat the unfair consequences of predatory marriages. In the
context of trusts of land, the Statute of Frauds?>® provides that a declaration or trust of
land is void unless it is proved by writing, signed by the maker. If it is not in writing and
the beneficiary seeks to have it enforced, the transferee may claim to hold title absolutely
and defend the proceedings by relying on the Statute. However, equity will not allow the
Statute to be used as an instrument of fraud and the court will direct that the property is
held on a constructive trust for the beneficiary if the oral express trust is proved. A
marriage is also based on, and sanctioned by, legislation.?5” The predator relies on the
statutes to enforce his or her claim. However a predator spouse’s claim is fraudulent
because the predator persuaded his or her spouse by devious means to enter into the
marriage. A court of equity should not allow the statute to be used in this way, and should
restore the property the predator received to the rightful heirs.

No One Shall Profit from His or Her Own Wrongdoing

Instead of the remedy of attacking the validity of the marriage itself, another tool that could
reasonably be applied in attacking the injustice of predatory marriages is challenging the

predator spouse’s right to inherit from the older adult’s estate either under a will or under

255 See Juzumas v. Baron 2012 ONSC 7220, Morrison v Coast Finance Ltd., 1965 CarswellBC 140
(S.C.J.)

256 (1677), 29 Car.2.c.3, s.7. and see RSNB 1973, ¢.S-14, s.9; RSNS 1989, ¢ 442,s5; RSO 1990, ¢.S.19,
s.9.

257 See, e.g.. Marriage Act, R.S.A. 2000, c. M-5; R.S.B.C 1996, c. 282; C.C.S.M., c. M50; S.N.L. 2009, c,
M-1.02; R.S.N.B. 2011, c. 188; R.S.N.W.T. 1988, e. M-4; R.S.N.W.T. (Nu.) 1988, c. M-4; R.S.0. 1990, c.
M.3; R.S.P.E.l., 1988, c. M-3; R.S.Y. 2002, c. 146; Solemnization of Marriage Act, R.S.N.S. 1989, c. 436.
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legislation. Seeking a declaration that the predator spouse is barred or estopped from
inheriting is a remedy based in public policy. “No one shall profit from his or her own
wrongdoing” is a principle that is applied in cases in which a beneficiary, who is otherwise
sane, intentionally kills the person from whom the beneficiary stands to inherit under the
deceased’s will, on the deceased’s intestacy, or otherwise. Canadian courts have found
that the property does pass to the beneficiary, but equity imposes a constructive trust on
the property in favour of the other persons who would have received the property.?% It is
also clear that a beneficiary will not inherit if the beneficiary perpetrated a fraud on the
testator and as such obtained a legacy by virtue of that fraud,?>® or where a testator was
coerced by the beneficiary into making a bequest.?®® The comparable common law
principle is ex turpi causa non oritur actio, i.e., a disgraceful matter cannot be the basis

of an action. It is discussed below.

Two New York decisions provide a compellable analysis of these concepts and their
applicability to predatory marriages and relied upon them. The facts in In the Matter of
Berk,?51 and Campbell v. Thomas,?%2 are quite similar. In both cases a caretaker used her
position of power and trust to secretly marry an older adult when capacity was an issue.
After the older person’s death, the predator spouse sought to collect her statutory share
of the estate (under New York legislation surviving spouses are entitled to the greater of
1/3 of the estate or $50,000). The children of the deceased argued that the marriage was
“null and void” as their father lacked capacity to marry. The court at first instance held that
even if the deceased was incapable, under New York estate legislation the marriage was
only void from the date of the court declaration and as such, not void ab initio. The

predatory spouse maintained her statutory right to a share of the estate.

258 | undy v. Lundy 1895 24 SCR 650.

259 Kenell v. Abbott 31 E.R. 416].

260 Hall v. Hall (1868) L.R. 1 P.& D. 48].

261 |n the Matter of Berk, 71 A.D. 3d 710, NY: Appellate Div., 2"¢ Dept., 2010.
262 Campbell v. Thomas, 897 NYS2d 460 (2010).
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In both appeal decisions (released concurrently) the court relied on a “fundamental
equitable principle” in denying the predator’s claims: “no one shall be permitted to profit
by his own fraud, or take advantage of his own wrong, or to found any claim upon his own
iniquity, or to acquire property by his own crime.” This principle, often referred to as the
“Slayer’s Rule”, was first applied in in New York in Riggs v. Palmer,?®3 to stop a murderer
from recovering under the Will of the person he murdered. Pursuant to this doctrine, the
wrongdoer is deemed to have forfeited the benefit that might otherwise flow from his
wrongdoing. New York courts have also used this rule to deny a murderer the right to

succeed in any survivorship interest in his victim’s estate.

The court recognized that while the actions of the predatory spouses were not as
“‘extreme” as those of a murderer, the required causal link between the wrongdoing and
the benefits sought was, however, even more direct. A murdering beneficiary is already
in a position to benefit from his victim’s estate when he commits the wrongdoing, but it
was the wrongdoing itself (the predatory marriage) that put the spouse in a position to
obtain benefits. The court held that the predator spouse should not be permitted to benefit
from this wrongful conduct any more than a person who coerces his way into becoming

a beneficiary in a Will.264

Arguably, such an approach ought to be available in Canada to defend/attack against
these predatory entitlements and this principle should also be used to invalidate a

predatory marriage.

263 Riggs v. Palmer, 115 N.Y. 505,511 [1889].

264 Note that the dispute in Matter of Berk is still ongoing. In one subsequent decision the court
determined the standard and burden when relying on the equitable doctrine that one should not profit
from her wrongdoing: the children of the deceased bear the burden of proving wrongdoing by a
preponderance of evidence: See Matter of Berk, 133 AD 3d 850 (2015) and 2016 NY Slip Op 76663(U).
Most recently in May of 2017 the Surrogate Court barred the wife from testifying at trial. At issue was a
New York statute colloquially called the “Dead Man’s Statute” which bars testimony from individuals with a
pecuniary interest in the estate from testifying. See Matter of Berk, 2488/2006 and Amaris Elliott-Engel
“Testimony of Wife Barred in Surrogate Court Case”, New York Law Journal (May 19, 2017) online:
http://www.law.com/newyorklawjournal/almID/1202786791972/
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I
Unjust Enrichment

The principle of unjust enrichment is well developed in Canadian law, initially largely in
the context of co-habitational property disputes. To be successful in unjust enrichment,

one must satisfy a three-part test:

1. that the defendant was enriched;

2. that the plaintiff suffered a corresponding deprivation; and

3. that the enrichment was not attributable to established categories of juristic
reason, such as contract, donative intent, disposition of law, or other legal, equitable

or statutory obligation.26°

In the New York case of Campbell, discussed above, the Appellate Division noted also
that because the predatory spouse altered the older adult’s testamentary plan in her
favour, equity will intervene to prevent the unjust enrichment of the wrongdoer predator
spouse.?® The principle of unjust enrichment should also be used to invalidate a
predatory marriage in Canada and restore the property to the rightful heirs. The existence
of the marriage should not be considered to be a juristic reason to deny relief, since the
marriage was motivated by the wrongful desire to obtain control of the older adult’s
property.

Civil Fraud / Tort of Deceit

An approach based in fraud, either common law fraud or equitable/constructive fraud is
also worthy of consideration. In the usual predatory marriage situation, the predator
spouse induces the older adult to marry by perpetrating a false representation that the
marriage will be a “real” marriage (which the predator spouse knows is false, a trick, a
misrepresentation). The older adult relies on the representation, marries the predator

spouse, and suffers damage as a result (either through money given to the predator

265 See Becker v. Petkus (1980), 117 D.L.R. (3d) 257, [1980] 2 SCR 834 (SCC); Garland v. Consumers’
Gas Co. (2004), 237 D.L.R. (4'") 385 (S.C.C.).
266 Campbell, supra at p.119.
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spouse, or through the various rights that a spouse takes under legislation, which
deprives the older adult of significant property rights. A case could be fashioned so that
the predator’s behavior meets the required elements to qualify and succeed in an action

of civil fraud as a result of the following:

1) A false representation made by the defendant;

2) Some level of knowledge of the falsehood of the representation on the part of the
defendant (whether through knowledge or recklessness);

3) The false representation caused the plaintiff to act (inducement); and

4) The plaintiff's actions resulted in a loss.?¢”

Canadian jurisprudence has many decisions analyzing civil fraud/tort of deceit in the
context of marriage in “immigration fraud” cases where one spouse falsely represents that
he/she is entering into a “true” marriage when in fact the marriage was entered into simply
to attain Canadian residency.?®® The Courts have been reluctant to set aside this type of

marriage as a fraud.

In lanstis v. Papatheodorou,?° the Ontario Court of Appeal confirmed that civil fraud will
not usually vitiate consent to a marriage, unless it induces an operative mistake. For
example, a mistake as it relates to a party’s identity, or that the ceremony was one of
marriage.?’® This case has been cited with approval many times and continues to be
considered as the leading case.?”" The Courts’ reluctance to find that civil fraud will vitiate
consent to a marriage appears to have prevented opening the floodgates to more

litigation.?’? Alleging fraud when one party to the marriage has character flaws not

267 Bruno v. Hyrniak 2014 SCC 8 at para. 21

268 See for example Torfehnejad v. Salimi 2006 CanLll 38882 (ONSC) upheld 2008 ONCA 583; Grewal v.
Kaur 2011 ONSC 1812; Raju v. Kumar 2006 BCSC 439; and lanstis v. Papatheodorou [1971] 1 O.R. 245
(C.A)

269 |anstis v. Papatheodorou [1971] 1 O.R. 245 (C.A))

270 |anstis v. Papatheodorou [1971] 1 O.R. 245 (C.A.) at pp. 248 and 249

271 See Torfehnejad v. Salimi 2006 CanLlIl 38882 (ONSC) upheld 2008 ONCA 583; Grewal v. Kaur 2011
ONSC 1812; Raju v. Kumar 2006 BCSC 439; and lanstis v. Papatheodorou [1971] 1 O.R. 245 (C.A.).

272 |anstis v. Papatheodorou [1971] 1 O.R. 245 (C.A.)
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anticipated by the other is not something the court wishes to advance as is evinced by

the following select comments of the Court:

[23]  “First, on a principled approach it may be difficult to differentiate immigration fraud
from other types of fraud. In Grewal v. Sohal 2004 BCSC 1549 (CanLlIl), (2004), 246
D.L.R. (4th) 743 (B.C.S.C.) the fraud consisted of the defendant fraudulently representing
his marital intentions for immigration purposes and fraudulently representing that he did
not have an alcohol or drug addiction. One can think of many other misrepresentations
such as related to education, health or assets that might induce a decision to marry
and which could be made fraudulently. If a fraud as to fundamental facts that ground
the decision to marry is generally a ground for annulment, this certainly raises the
spectre of an increase in the volume of costly litigation.

[24] Even assuming that the law can logically extend to permit annulment on the basis
of immigration fraud and not on other grounds of fraud, it remains that this may simply
promote increased and expensive litigation. [emphasis added]"?"3

The Court's message is, effectively, “caveat emptor” — the spouses ought to have
conducted their due diligence before marriage.?’* Predatory marriages are easily
distinguishable from immigration fraud cases if for no other reason than that a person
under disability may and likely is not, for many obvious reasons, in a position to conduct

any due diligence.

Although it may be difficult for an older spouse to have a marriage set aside on the
grounds of civil fraud/tort of deceit, he/she may be able to seek and receive damages for
the fraud perpetrated. The case of Raju v. Kumar 275, involved a wife who was awarded
damages for civil fraud in an immigration fraud case where the court notably stated:

[69] “The four elements of the tort of deceit are: a false representation, knowledge of its
falsity, an intent to deceive and reliance by the plaintiff with resulting damage. [. . .]

[70] | find the defendant misrepresented his true feelings towards the plaintiff and his true
motive for marrying her order to induce her to marry him so he could emigrate to Canada.

273 Grewal v. Kaur 2009 CanLll 66913 (ONSC) at paras. 23-24
274 AA.S. V. R.S.S., 1986 CanLll 822 (BC CA) at para. 25.
275 Raju v. Kumar 2006 BCSC 439
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| find the plaintiff married the defendant relying on his misrepresentations of true affection
and a desire to build a family with her in Canada.

[71] The defendant’s misrepresentations entitle the plaintiff to damages resulting from her
reliance on them.”

The Court limited damages to those incurred for the wedding (cost of the reception,
photos and ring), supporting the groom’s immigration to Canada (including his application,
immigration appeal and landing fee) and the cost of her pre- and post-marriage long

distance calls.27¢

In Juzumas, discussed above, had the older adult continued with his claim for an
annulment of his marriage and the Court was open to allowing a claim of fraud in this
context, the older adult would have had to prove that the predator spouse knowingly made
a false representation to the older adult, with an intent to deceive him and on which he
relied, causing him damage. It could be argued that the predator spouse falsely
represented to Juzumas that she would look after and care for him. Juzumas relied on
that representation when he chose to marry her and he suffered damages. It is unlikely
that a claim in civil fraud could be made out in Banton supra, unless it was raised before

the older adult passed away.

276 Raju v. Kumar 2006 BCSC 439 at para. 72. See also the ase of RKS v. RK 2014 BCSC 1626, where
the Court dismissed a claim alleging the tort of deceit. A wife alleged that she was induced into marrying
her husband on false representations that he was heterosexual, while in fact he was not. The wife also
sought an annulment of the marriage citing non-consummation. The Court dismissed the claim and
refused to grant an annulment as there was no evidence that the groom or groom’s family made any false
representations to either the bride or her family with an intent to deceive the plaintiff into marrying him.
Prior to the wedding the plaintiff and her family had asked many questions about the defendant’s
background, his education, his financial situation and the kind of woman he was looking to marry. The
Court found that the wife’s claim for damages for the tort of deceit had to fail as it found that the husband
never made any representations, prior to the wedding, about his sexual orientation. Furthermore the wife
could not prove with medical or other evidence that the marriage was not consummated. The husband
testified that it had been consummated. The Court denied the wife’s claim for an annulment and granted a
divorce instead.
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I
Ex Turpi Causa Non Oritur Actio

The legal principle, ex turpi causa, acts as a defence to bar a plaintiff's claim when the
plaintiff seeks to profit from acts that are “anti-social”?’” or “illegal, wrongful or of culpable
immorality”?’® in both contract and tort. In other words, a court will not assist a wrongdoer
to recover profits from the wrongdoing. Arguably a Court should not assist a predatory
spouse to recover the benefits from a marriage that was obtained through the predator’s
devious, unscrupulous and anti-social means. The unscrupulous predator should not be
entitled to financial gain arising from the “anti-social” or “immoral” act of a predatory
marriage. A predatory spouse alters an older adult’s life and testamentary plan by
claiming entitlements in the same manner as if he/she coerced the testator to add his/her

name to a Will.

Non Est Factum

Non est factum is the plea that a deed or other formal document is declared void for want
of intention and has been used to set aside contracts when a party signs a document with

a fundamental misunderstanding about the nature or effect of the document.?”®

Non est factum is a defence developed in common law and not the court of equity.
However, it could be applicable to a predatory marriage situation when the predator
attempts to enforce some right arising from the marriage and the victim entered into the
marriage with a fundamental misunderstanding about the nature or effect of executing the

marriage document.

Lack of Independent Legal Advice

The older adult in predatory marriages is often deprived of the opportunity to seek and
obtain independent legal advice before marrying. Lack of independent legal advice is an

oft-considered factor in the setting aside of domestic contracts. Whether such arguments

277 Hardy v. Motor Insurer’s Bureau (1964) 2 All E.R. 742.
278 Hall v. Hebert 1993 2 S.C.R. 159.
279 Marvco Colour Research Ltd. v. Harris, 1982 CanLlIl 63 (SCC), [192] 2 SCR 774.
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could be extended to set aside the marriage itself is a consideration worthy of a court’s

analysis.

Courts have consistently held that “marriage is something more than a contract”.?° Thus,
there could well be judicial reluctance to extend contract law concepts and use them as
a vehicle to set aside actual marriages, as opposed to simply setting aside marriage
contracts. It is unclear whether such arguments extend to parties other than those to the
marriage. If the victim dies, such arguments may be difficult to pursue. However, parties
such as children of the older adult are impacted by the union. This is a different approach
to that of cases where capacity is challenged on the grounds of incapacity and the
marriage is then declared to be void ab initio, since these unions can be challenged by

other interested parties.??"

CONCLUSION

In the absence of clear legislation defining the requisite decisional capacity to marry, the
common law remains unclear. In Canada, Banton and Re Sung Estate cite Browning v.
Reane and Re Spier, which both suggest that the requisite capacity to manage one’s
person and/or one’s property, or both are a component for determining the requisite
capacity to marry. These cases and other very recent cases including Hunt, appear to be
moving in the direction of developing an appropriate consideration of factors for
ascertaining the capacity to marry—one which best reflects and accords with the real-life
financial implications of death or marital breakdown on a marriage in today’s ageing

society.

280 See Ciresi (Ahmad) v. Ahmad, 1982 CanLlIl 1228 (ABQB); Feiner v. Demkowicz (falsely called Feiner),
1973 CanLlIl 707 (ONSC); Grewal v. Kaur, 2009 CanLll 66913 (ONSC); Sahibalzubaidi v. Bahjat, 2011
ONSC 4075; lantsis v. Papatheodorou, 1970 CanLlIl 438 (ONCA); J.G. v. S.S.S., 2004 BCSC 1549;
Torfehnejad v. Salimi, 2006 CanLll 38882 (ONSC) at para. 92; and Hyde v. Hyde and Woodmansee
(1866), L.R. 1 P.&D. 130 (H.L.).

281 Ross-Scott v. Potvin 2014 BCSC 435 at para. 73
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Still, it would appear that our courts continue to be haunted by the old judicial adage that
“the contract to marry is a very simple one.” We see this approach in Ross-Scott v. Potvin

and most recently in Devore-Thompson v Poulain.

Australian case law seems to suggest that statutory factors for determining the capacity
to marry can be a useful tool in cases of elder abuse, but such legislation should
specifically reference the marrying parties’ understanding of the property consequences
of marriage. Indeed, the Oliver case illustrates the value of the capacity provisions in

Australia’s Marriage Act.

The consequences of Canada’s ongoing deference to the common law factors are as
puzzling as they are problematic from a social perspective and a public policy perspective.
Essentially, this means that a person found incapable of making a Will may revoke his/her
Will through the act of marriage. As well, in refusing to require that a finding of capacity
to manage property forms a prerequisite to a finding of capacity to marry gives free reign
to would-be (predatory) spouses to marry purely in the pursuit of a share in their incapable
spouse’s wealth, however vast or small it may be. After all, as stated, a multitude of

proprietary rights flow from marriage.

Until our factors to determine the requisite capacity to marry are refined, so that they
adequately take into consideration the financial implications of marriage, all those with
diminished decisional capacity will remain vulnerable to exploitation through marriage.
This is likely to become an ever increasing and pressing problem as an unprecedented
proportion of our society becomes, with age, prone to cognitive decline. It is to be hoped
that we will see some of the suggested equitable approaches gaining some traction in the

near future.

Where should the law go from here? While many provinces and states have abolished
the “revocation—upon—marriage” provisions in their succession or probate statutes, this is
merely one small step towards the development of a more cohesive approach to

preventing financial abuse through predatory marriages.
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There are many further developments could potentially assist in the remedy of the wrongs
done by these unions including, to mention but a few: by creative legislative reform which
could prevent these marriages from taking place; by introducing legislated caveats to
prevent the issuance of a marriage license and the solemnization of marriage in cases
where capacity is lacking, which British Columbia has done; and by making marriage
commissioners more accountable. These marriages perpetrated under false and
fraudulent, deceitful pretences rob our elderly of their dignity and their intended heirs, of

the gifts for their loved ones.

This paper is intended for the purposes of providing information only and is to be used
only for the purposes of guidance. This paper is not intended to be relied upon as the
giving of legal advice and does not purport to be exhaustive. Please visit our website at
www.welpartners.com

Kimberly A. Whaley & Albert Oosterhoff May 2018
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There are two points at which the practice of an estate solicitor is likely to intersect with
charities law: when drafting provisions of a will for a gift to charity by a client will-maker, and
when administering an estate of which a charity is beneficiary. This paper consequently falls into
two parts, dealing with those two points of intersection. At both stages, the starting point for the

advice you give to your clients will be the intention of the donor.

Gifts to Charities in Wills

Although there are undoubtedly clients who have a fixed and clear idea of the giving they
intend to make in their wills, many will appreciate a discussion about how their charitable gifts
might be shaped. In discussing drafting gifts for charities in wills, and dealing with charities in
an administration, | have, therefore, offered some tips for dealing with the preliminary discussion
with clients about planning their charitable gift. Planning well with the client informs your
drafting, since if you have not asked the critical questions in your interview, you will not be able

to draft gift provisions that fulfill your clients’ intentions.

Advising

1. Raise the question — Many clients may not have considered a charitable gift in their wills. It
is appropriate for you to ask about charities at two places in the intake interview. First, raise

1



charitable gifts in discussing legacies, since many clients will want to set aside a fixed amount
for a charity that they have supported, even if the residue of their estate is ear-marked for

family.

The second place where will-makers should be encouraged to think about charity is
where there is going to be a “common disaster” clause. In a large family, where there are
children and grandchildren spread around the globe, this clause may not be used. But where
there is a small family — a young couple with children who travel together, for example —a
clause to deal with what happens if the immediate beneficiaries have predeceased or died
shortly after the will-maker is advisable. Many will want wealth to revert to more remote
family — parents, siblings, nieces and nephews, etc. But others, faced with a situation where

those they care most about are gone, will consider a charitable gift.

As a drafter, you mat want encourage a charitable beneficiary in this instance, in part
because if individuals are named, it will be necessary to consider in each case what to do if
the named individual has also predeceased, and the complexity of the planning and drafting is

frequently disproportionate to the likelihood of the gift.

2. Consider unrestricted funds - The website Charity Intelligence rates charities in Canada on
donor accountability, financial transparency, needs funding (cash and investments relative to
what it cost to run charity programs), and cost-efficiency.! Interestingly, they ascribe only 5%
of their weighting to administrative overhead (including staff salaries), which is an obsession
with some donors. The research indicates, however, that low administrative cost is not

necessarily equated with better results, and in fact may mean that the charity is not well run,

! https://www.charityintelligence.ca/.



since unpaid volunteers may be less accountable than paid staff, and inattention to

administration an invitation to mismanagement.’

When donors wish to give to a charitable cause, however, they need to understand the cost of
delivering the service, much as a will-maker needs to understand the payment of executor’s

compensation or administrative fees for an investment advisor.

It may be appropriate to restrict the use of the funds being left to a charity, but consider
that 5 — 35% of a charity’s budget may legitimately be needed for staff salaries and other
administrative overhead.® Moreover, restricted funds may create problems, both in drafting
and administration.” At the very least, clients will need to understand — and you need to be
able to explain - how a restricted fund works, and why an unrestricted gift may be a better

way to help the charitable cause they support.

3. Legacy v. residue — Should the gift to the charity be a legacy in a fixed amount, a gift of a
particular asset, or a share of residue? In the end, this is a question the client needs to answer,

but the discussion can be framed in the context of the following factors:

a. A gift of residue is likely to be slower in arriving, and be subject to holdbacks.

? See Kate Bahen, “Charity Salaries: A Donor Hot Topic but a Useless Metric in Intelligent Giving,“
https://www.charityintelligence.ca/images/Ci-position-on-Charity-Salaries-2015-data.pdf .

¥ This is the range Charity Intelligence considers acceptable. See also Mark Blumberg, “How Much
Should A Canadian Charity Spend on Overhead such as Fundraising and Administration?”” September 15,
2008,

https://www.canadiancharitylaw.ca/blog/how_much_should canadian_charity spend_on_overhead, and
“Best Practices in Charity Annual Reporting, Smith School of Business, Queen’s University,
https://smith.queensu.ca/insight/system/files/Best%20Practices%20Charity%20Annual%20Reporting.pdf.
* See Terence S. Carter, “Considerations in Drafting Restricted Charitable Purpose Trusts, “ STEP
Canada 19" National Conference, June, 2017.



https://www.charityintelligence.ca/images/Ci-position-on-Charity-Salaries-2015-data.pdf
https://www.canadiancharitylaw.ca/blog/how_much_should_canadian_charity_spend_on_overhead
https://smith.queensu.ca/insight/system/files/Best%20Practices%20Charity%20Annual%20Reporting.pdf

b. A residuary beneficiary is entitled to review the accounts and will need to approve
the accounts of the executor, including compensation for the executor. Some
charities have been aggressive in this regard.> Contamination of the old common
law rule that trustees were not to be paid, which has remained the rule in Ontario,
as least with regard to the directors of a charitable corporation, may lead some
charitable representatives to feel that executors should not be paid for their work.
The Trustee Act, however, specifically altered the common law, allowing for
trustees to be paid “fair and reasonable” compensation,® and further allows the
instrument creating the trust to fix the trustee’s compensation. And there is a long

line of cases establishing the basis for proper payment of a trustee in Ontario.’

c. A legacy that is very generous when a will is prepared may seem small many

years later when the will is actually executed.

The real test is where the client’s beneficence is focussed. Ask what they prefer in each
of two scenarios: if funds are depleted by large medical costs, whose share should be
protected? On the other hand, if the client wins the lottery, who should reap the windfall? If
the answer is charity, a gift of residue is appropriate; but if it is family, charitable gifts should

be made as legacies.

It is, or course, also possible to consider designating life insurance or registered plans to

charity. Life insurance is easy, especially if there is a policy that the client is considering

> See, for example, Armitage v. The Salvation Army, 2016 ONCA 971 (CanLll), <http://canlii.ca/t/gwl3h>
and The Estate of Bereskin, 2016 MBQB 209 (CanLlIl), <http://canlii.ca/t/gvs32>, retrieved on 2018-04-
15.

® Trustee Act, R.S.0. 1990, c. T.23, s. 61.

" Re Toronto General Trust v. Central Ontario Railway Co. (1905), 6 O.W.R. 350; Jeffery Estate (Re)
(1990), 39 E.T.R. 173 (Ont. Surr. Ct.); Laing Estate v. Hines, 1998 CanLll 6867 (ON CA), 41 OR (3d)
571; 167 DLR (4th) 150; 25 ETR (2d) 139; [1998] OJ No 4169 (QL); 113 OAC 335; 41 OR (3d) 571,
167 DLR (4th) 150; 25 ETR (2d) 139; [1998] OJ No 4169 (QL); 113 OAC 335.
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cancelling. Life annuities and charitable remainder trusts may offer some immediate tax relief
to the client. Although charities are understandably inclined to prefer an immediate gift,
however, clients are better able to be generous when they will no longer need or be able to

control funds.

4. Avoid small endowments — Endowment is a rather slippery term. Most clients do not really
understand it, and even those working in the field can disagree about what it means.® But it
does seem clear that endowed funds will be held and invested over a lengthy period. Not all
charities, however, are well set up for this. Determining what constitutes income and what
constitutes capital, for example, can be quite a sophisticated process, even for financial
institutions. Community foundations, which exist largely for holding endowed funds, may
have the accounting infrastructure for this purpose, but many small charities will not and even
large charities may be challenged. When charities hold small funds over long periods of time,
they may also have problems in fulfilling the purposes. For example, a scholarship endowed
for students from a specified geographical area at a University might be so small that the
amount generated by the income on the fund is insufficient to provide any meaningful
assistance to the student. Yet the terms may not permit funds to be accumulated over two or

three years so that the fund is more substantial.

Endowed funds do not, however, need to be invested separately thanks to specific

provisions in the Charities Accounting Act. °

® See Terence S. Carter, “Considerations in Drafting Restricted Charitable Purpose Trusts, “STEP Canada
19" National Conference, June, 2017.
% Charities Accounting Act, R.S.0. 1990, c. C.10 Regulation 4/01.
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Even if the client wants to have funds held for a period of time, - as a memorial, for

example — consider allowing the capital to be consumed after the lapse of a set period.

Understand how restricted charitable purpose trusts work - There is a lively debate over
how a charity holds a fund designated to a purpose within the charity, and what language is
needed to clarify the nature of the holding.’ It is, however, uncontroversial that a charitable
corporation holds the funds given to it without restriction beneficially for its. Funds dedicated
to a special purpose, on the other hand, are held as trustees.* Whether it is necessary to use
the words “in trust” in order to create a charitable purpose trust, a prudent drafter will use
trust language where the intention is to create funds to be held over time and dedicated to a

particular purpose.

You may wish to explore with your client, however, whether they truly intend to create a
endowment, under which only the interest may be expended, and the capital is to be held in
perpetuity. You may wish to explore the risk of decreasing value of the capital gift, and the
burden that retaining it places on a charity. More useful may be a fund allowing both income
and capital to be expended on the purposes of the charity, and allowing the charity to identify
which purposes are most critical at the time. If the client desires a named fund, explore with

the charity whether this can be accomplished in the context of a “drawdown” fund.

1°See Terence Carter, "Considerations In Drafting Restricted Charitable Purpose Trusts", STEP Canada
19th National Conference, Toronto, June 12, 2017 for a much fuller discussion of the challenges of
drafting a charitable purpose trust.

' Christian Brothers of Ireland in Canada (Re), 2000 CanL1l 5712 (ON CA), <http://canlii.ca/t/1fo5m>,
retrieved on 2018-04-1547 OR (3d) 674; 184 DLR (4th) 445; 6 BLR (3d) 151; 17 CBR (4th) 168; [2000]
CarswellOnt 1143; [2000] OJ No 1117 (QL); 132 OAC 271.
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6. Avoid discriminatory provisions - Sometimes the client’s request is for terms that may be
discriminatory. For example, in a recent case, the client wished to benefit “Caucasian (white)
male, single, heterosexual students” and “a hard-working, single, Caucasian white girl who is
not a feminist or lesbian.”*? The provisions were very carefully crafted and clearly showed the
will-maker’s understanding that they might well be found to be discriminatory. On an
application, the court found that the gift in which the offensive language occurred was void as
contrary to public policy. Other provisions, however, were not voided, the court finding the

language in them less offensive.'®

If your client is insistent on discriminatory provisions, even after having understood the
risk of a court application and the possibility that the provisions will be found void — and if
you are still willing to act for such a client - you can, as was done in the Western case,

provide an alternative gift if the first is found to be discriminatory.

You should not, however, discouraged your clients from any gifts that might appear to be
controversial. A gift that promotes a cause with reference to past discrimination is not
discriminatory,** and will-makers may have a genuine desire to distinguish and assist certain

groups with whom they identify.

7. Understand the tax structure and GRE. Although charitable gifts are probably motivated

largely by a desire to further the purposes of the charity, and not by tax considerations, a

'2 Royal Trust Corporation of Canada v The University of Western Ontario et al., 2016 ONSC 1143
(CanLll).

3 For an excellent analysis and summary of the law on voiding will provisions on the grounds of public
policy, see the Court of Appeal in Spence v BMO Trust Company, 2016 ONCA 196 CANLII, 129 OR
(3d) 561.

' Re The Esther G. Castanera Scholarship Fund, 2015 MBQB 28 (CanLlI).
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client is entitled to competent advice on how to maximize the tax benefits available. Since
2016, the rules governing how and when charitable credits may be claimed by an estate have
been closely connected with whether or not the estate is a graduated rate estate. While you
may certainly advise executors to retain competent accountants in order to maintain the GRE
status of the estate, as a drafter, you need to ensure that charitable gifts are drafted in such a

way that the GRE is available.

Since January 1, 2016, the value of a charitable gift is determined at the time that it is
made by the estate, not at the date of death. If the estate is a graduated rate estate (GRE), the
tax credit may be claimed in the year the gift was made, any preceding taxation year of the
estate, the will-maker’s year of death, or the year before the will-maker’s year of death. It may
also may be spread across more than one year. A gift must be made within 60 months after the
will-maker’s death, and the estate must be a GRE when the gift is made, if the credit is to be
used on the will-maker’s return. The credit may be claimed in the year the estate makes the
gift, the year of death, or the year preceding the year of death. If the estate would have
qualified as a graduated rate estate, and makes a charitable gift after the GRE period has
expired but still within 60 months, the charitable credit can be claimed in the year the estate
makes the gift, any prior year in which the estate was a GRE, the year of death, or the year
before the year of death.

Where there is a life interest before the charitably gift, and a deemed disposition occurs
on the death of the life tenant, there is also a deemed year-end for tax purposes. If the trust
makes the gift within 90 days after the end of the calendar year in which the spouse dies, the
credit can be applied in the year the gift is made, the deemed year-end, or one of the 5 years

following the year the gift is made.



Involve an accountant and actuary if necessary — where tax is a motivating factor, it is
prudent to involve a competent accountant to calculate the tax effect of the contemplated gift,
and an actuary may be helpful when a charitable gift is to take place after a life interest.
Contacting the charity may be especially useful here, since larger charities may have gift

planners to assist in the tax aspects of gift and gift planning.

8. Don’t create a “white elephant” - Sometimes the clients wish to donate a particular asset to
the charity. In these circumstances it is especially important to connect with the charity to find
out whether the gift is acceptable in the form proposed. For example, most charities will not
hold real estate or buildings, however beautiful the donor’s idea for a classical Academy or
homeless shelter to be housed there. So, if the gift is property in kind, you should canvass the
charity and explain to the client that it will almost certainly be sold. Where the asset is
appreciated publicly-listed securities, there is good reason to make the donation in kind, given

the tax incentives.

A recent case from B.C. illustrates the predicament that owning property can create for a
charity. The Land Conservancy of B.C., finding itself in financial difficulties, applied to court
to be allowed to sell a piece of property, but the court turned them down, pointing out that the
land was held on a specific purpose trust, to keep and preserve the building, and consequently
it could not be sold.™ This might have been what the donor wanted, or thought she wanted,

but ion the end, feeding the white elephant impoverished the king.

® TLC The Land Conservancy of British Columbia (Re), 2014 BCSC 97 (CanLll).
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9. Charity a residuary beneficiary. If your client wants to make a charity that you would
consider to be aggressive a residuary beneficiary, explore whether this is a strong
commitment to the purposes of the charity, but bear in mind that it is the client’s decision how
the estate will be distributed, not yours. Discuss the process by which compensation is to be
awarded. If the will-maker wants to be sure that compensation is not challenged, consider
using a compensation agreement in the same way that trust companies do, or setting
compensation as a fixed percentage of the probateable value of the estate. If the concern is
that the executor should not be required to prepare accounts in passing form, set out the form
the accounts should take. There are standard administrative clauses that allow executors to
delegate executor’s duties and have them paid from the estate, and that provide higher levels
of protection for executors. Although it is not possible to completely insulate an executor,*
you can provide some loosening of the standard to which they will be held. Include a

provision that allows for executor’s insurance to be purchased from the estate.

If you are to be the named executor, do not draft the will yourself.

Drafting

1. Contact the charity — Even if your client has recently been in touch with the charity, making

a telephone call allows you to confirm some important issues.

1® Armitage v. Nurse, [1997] N.L.O.R. No. 229, (CA).
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a. Is the proposed use for which the funds are to be given within the purposes of the
charity? If it is not, the charity will not be able to accept the gift, and you may be

facing a court application to determine what happens to the gift.*’

b. If the funds are to be given to a fund that the client has already set up with the
charity, confirm the correct name of the fund. For example, if the charity holds
the Sam Smith Fund, the will should not have the gift directed to the Sam Smith

Family Fund.

c.  Will the charity accept the fund on the terms? For example, if the policy of the
charity is that named funds must be over $25,000, leaving $10,000 for a named

fund may result in the gift failing.

Clients are sometime reluctant to contact charities themselves, fearing that they will
become the target of aggressive marketing by the charity. You can make the approach
anonymously, and act as an intermediary. But consider the benefits that a client (and you)
may reap from direct contact with the charity. Some major charities will meet donors and do
periodic updates, so that if the will needs revision because of a change at the institution, you
will be alerted. Donors may also enjoy updates on developments at the charity — news about
new equipment at a hospital, for example, or research at a university. Sophisticated charities

are quite sensitive to donors’ preferences about the level of contact they receive.

Charities are also usually very happy to provide suggested wording for a will in which
they are to be named. Even if you think your drafting is just fine, the opportunity to have an

alternate wording may be useful.

7 Victoria Order of Nurses for Canada v. Greater Hamilton Wellness Foundation, 2011 ONSC 5684
(CanLll).
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2. Confirm the Name of the Charity - Clients often use names for a charity that are not correct
— they may be nicknames, or an approximation of the name. But the correct name is
important, because without it the gift may fail, or you may have an court application to
interpret the will and determine which charity the will-maker meant to benefit. Part of your
drafting routine should be to check the Canada Revenue Agency listing of registered charities
for all charitable gifts.*® Not only will you get the correct name, but also the registration
number of the charity, which will help to ensure that you have the right institution. If the
named charity does not show up on the CRA listing, you will need to investigate further. Is it,
in fact, a charity? Clients may not distinguish a not-for-profit corporation from a charity.
Make sure your client understands that gifts to not-for-profits and charities outside Canada

will not usually qualify for a Canadian tax credit.

3. Gift to the charity, not the fund — Gift should be made to the charity with the charitable
registration number, even if the use is to be restricted to one part of that charity’s operation,
since it is only the registered charity that can give a donation receipt. Consider, for example,
what might happen if a gift were made to nursing programme at a local college. The
programme has since been incorporated into a health services programme, that encompasses
not only nursing, but midwifery, and alternative medicine. Where will these funds go? The
college cannot put them to the stipulated use since there is no nursing programme per se. Can
it even accept the gift in these circumstances? Or is it good enough that nursing continues to

be taught, albeit as part of a modified programme? The gift should be made to the college for

18 https://www.canada.ca/en/revenue-agency/services/charities-giving/charities-listings.html.
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the purpose of supporting the programme, with a power for the college to vary the purposes is

necessary.

Include a cy-pres clause - Even where you have correctly named to the charity intended by
the will-maker, you need to consider what is to happen if the chosen charity no longer exists
at the date of the testator’s death, or has changed its purposes or merged with another charity.
In recent years we have seen hospitals merge, and churches close. Where a gift has been made
to one of these institutions, there may be a successor institution that is the proper place for the
gift to be made, but not always. The first question is whether the client had a general
charitable purpose. If, for example, the charity named was one with which the will-maker had
a long and close relationship, it may be that if that charity has failed, the will-maker would
prefer the gift to fail. For others, however, even if the named charity fails, the general
charitable intent means that the gift can be applied to another charity under the doctrine of cy-
pres. You may apply to have the court approve diverting the gift so it may be used to achieve
an object as close as possible to that set out by the testator. Alternatively, the executors can
be give the power to select an alternate charity, so that no court application is required. The
standard clause for this purpose should not, however, be used if the will-maker does not have

a general charitable intention.

. Take care that the purposes of the trust are charitable. When you make an outright gift to
a charitable corporation, it will belong beneficially to the corporation. But when the gift is a
special purpose trust, and the funds are to be held by the corporation as a trust for the stated

purposes, you are creating a charitable purpose trust. For charitable gifts to be valid, they
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must either be gifts to a charitable institution beneficially, or trusts for a charitable purpose.
Not every worthy cause, however, is legally charitable. The definition of charity derives from

a statute passed in 1601 in the reign of Elizabeth I,*°

and although it has been somewhat
rationalized and modified over time,”® it does not necessarily comply with what a will-maker

of the 21st century thinks of as charitable.?

If not all of the purposes of the trust are charitable, the gift will fail. Consider the
Newfoundland case,? in which Mr Butler left “20 per cent of my Residuary Estate income to
be donated to other worthwhile causes.” The problems is that worthwhile causes may not
necessarily be charitable. The court found that the gift failed, because of uncertainty of the
objects of the trust. Butler relied on Chichester Diocesan Fund, where the will left funds “for
such charitable institution or institutions or other charitable or benevolent object or objects ...
as [my executors] should select.”” There, the House of Lords concluded that the mixing of

charitable and non-charitable (“benevolent”) objects was fatal, and the funds, which had

v The Statute of Charitable Uses,1601 (43 Eliz I, ¢ 4). The preamble to the statute, which was passed
to prevent the misuse of funds meant for charitable purposes, lists those purposes for which gifts said to
be charitable had been given. It is, thus, a list of what donors in the 17th century were willing to give
money for: “some for Releife of aged impotent and poore people, some for Maintenance of sicke and
maymed Souldiers and Marriners, Schooles of Learninge, Free Schooles and Schollers in Universities,
some for Repaire of Bridges Portes Havens Causwaies Churches Seabankes and Highewaies, some for
Educacion and prefermente of Orphans, some for or towardes Releife Stocke or Maintenance for Howses
for Correccion, some for Mariages of poore Maides, some for SupportacionAyde and Helpe of younge
Tradesmen, Handiecraftesmen and persons decayed, and others for releife or redemption of Prisoners or
Captives, and for aide or ease of any poore Inhabitants concerningepaymente of Fifteenes, settinge Out of
Souldiers and other Taxes . ..”

% In particular, in The Income Tax Commissioners v Pemsel,[1891] AC 531 (HL), sub nom Pemsel v
Special Commissioners of Income Tax,[1891] 3 TC 53, [1891-94] All ER 28 (HL).

! For example, an organization assisting immigrant women to network and find jobs is not charitable, nor
is a newspaper run by and for homeless people, but an organization providing free Internet access to the
public is. See Vancouver Society of Immigrant and Visible Minority Women v MNR,[1999] 1 SCR 10, 59
CRR (2d) 1,[1999] 2 CTC 1, Briarpatchinc v The Queen (1996), 96 DTC 6294, [1996] 2 CTC 94, 197
NR 229 (Fed CA), and Vancouver Regional FreeNet Assn v MNR, [1996] 3 FC 880, respectively.

22 In Re: Last Will and Testament of Gordon Butler, 2007 NLTD 105 (CanLll), 2007 NLSCTD 105; 268
Nfld & PEIR 137; [2007] CarswelINfld 181.

% Chichester Diocesan Fund v. Simpson and others [1994] 2 All E.R. 60 (H.L.).
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already been distributed, had to be recovered from the many charities that the executors had

already paid.

Just to illustrate the point, Canadian income tax law allows amateur sports organizations
some of the same benefits as charities have traditionally enjoyed,?* but they are not charities
under trust law. If your clients want to benefit amateur sports, they should make an outright
gift to an existing registered Canadian amateur athletic association, rather than setting up a

special purpose trust, which may fail.

6. Avoid “Double Legacies”. Where a couple intend for a legacy to be paid from the estate of
the last to die, it is important to use language to prevent a “double legacy” if they die within
the survivorship period. Survivorship clauses (typically 30 days) in mirror wills prepared for a
couple can result in a legacy being paid out twice if both spouses die within the survivorship

period.

Double wills can also raise problems with regard to payment of legacies. If the assets
passing in the probateable will are kept minimal (as is intended) but the estate covered by that
will contains the liquid assets from which legacies are most easily paid, there may be
insufficient assets to pay for the charitable legacy in the probated will. You will have to draft
provision that allows for the estates to be meshed, such as a “top-up” provision in the
unprobated will indicating that any deficiency in legacies under the probated will is to be paid

from the unprobated estate.

#AYSA Amateur Youth Soccer Assn v Canada (Revenue Agency),[2007] SCJ No 42, [2007] 3 SCR
217, 2007 SCC 42, 287 DLR (4th) 4, [2008] 1 CTC 32, 367 NR 264, EYB 2007-124583, JE 2007-1894,
160 ACWS (3d) 567, [2007] DTC 5527.
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7.

Include a power to vary clause - A common problem can arise after the gift has been
completed if there are changes within the charity or the social environment so that the original
purposes cannot be fulfilled or are difficult to fulfil. If it can be established that the original
purpose is impossible or impracticable to undertake, the court may exercise its scheme-
making jurisdiction and change the terms of the charitable trust. This also, of course, involves
an application to court. Clients often misunderstand the effect of making a gift to a charity and
believe that their family or their executors will be able to assist in these circumstances. In fact,
not even the charity itself can make changes to the use of funds once they have been dedicated
to a particular charitable purpose. Although charities are naturally sensitive to the opinion of
the family of a deceased donor, the family has no power whatsoever to determine the use of
the funds or vary the terms of the trust unless this power has been specifically reserved to

them in the original gift.

Perhaps the most useful thing you can do for charities where you are drafting a gift with
any purposes or specific provisions is to include a power for the governing body of the charity
to vary the specific purposes in certain circumstances. While it may be tempting to make
these tracks the “impossible or impracticable” terms that would justify the exercise of the
court’s jurisdiction, this is an opportunity to be more flexible. There may be many situations
where the specified use of the funds is not strictly impossible or impracticable, but would

seriously vitiate the usefulness of the funds and undermine the intention of the donor. In these
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circumstances, it makes sense to have the order of the charity able to redirect special-purpose

funds provided that they respect the original intention of the donor.?®

8. Gifts after a life interest - It seems clear that a gift made after an intervening life interest will
no longer be treated as a “gift by will.” Under the new tax rules, the gift will be receipted in
the year it is made — that is, following the death of the intervening life interest. In this case,
the charities are receiving an entitlement under the will. Since at common law a gift must be
voluntary, unless the Trustees have discretion, rather than a direction to make the gift, the
charitable credit will not be allowed. Both the identity of the charity or charities and the
amount of the gift can be left to the executor’s discretion, but if there are family beneficiaries
of residue as well, a discretion to determine how much is paid to charities may put the

executor in a very difficult position.

9. Ensure the validity of the will and the gift. As with any other will you draft, a will
containing a gift to charity must be properly prepared. You must be satisfied that the will-
maker has capacity, and - especially if the gift is the result of conversations with a charity —
interview the will-maker separately from any representative of the charity to ensure that he
understands the effect of the gift, especially if there are family members who may expect to
inherit. Ensure that there is no undue influence, from the charity or anyone else. You must

include standard clauses that will facilitate an efficient administration, including allowing for

% For sample clauses both allowing the executors to re-direct a charitable gift and allowing charities to
vary the purposes in appropriate circumstances see the clauses in Appendix A. A much fuller discussion
of restricted gifts and the particular drafting issues they raise is contained in Terrence Carter’s
“Considerations in Drafting Restricted Charitable Purpose Trusts,” STEP National Conference, Toronto,
June 2017.
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gifts in kind, and for the estate to be kept as a GRE. You must ensure that the will is properly
executed, and that an affidavit of execution is prepared and stored with the will. Do not allow

a representative of the charity to act as a witness to the will.

You may also have to explain to your client, and include in a reporting letter, a warning
against self-help probate planning. If the residue of an estate is to go to charity, it may be
severely diminished if the donor is persuaded to put a family member as joint owner of
accounts in order to avoid probate. At the least, there will be a fight to establish whether the

funds were intended to be given to the family member.

Dealing with Charities in an Estate Administration

1. Provide notice early — Especially where it is contemplated that the gift to the charity will me
made in whole or in part as appreciated securities, it is important to contact the charity early.
Where an application is being made A Certificate of Appointment of Estate Trustee With a
Will (“COA”), charities, like other beneficiaries, will be notified as part of the application
process. If it appears, however, that the application may be delayed for any reason, and
certainly if the will is to be administered without a certificate of appointment, the charity, like
any other beneficiary, should be informed as soon as possible of their beneficial interest in the
estate. In this respect, charities are no different from other beneficiaries. They are entitled to
be kept informed of progress in the administration of the estate if they are residuary
beneficiaries, and they are entitled to have their legacy paid within the executor’s year or to

have interest paid on it if they are not.
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There is an additional reason, however, that contacting a charity early is helpful.
Especially where the charitable interest is a large one, charities will want to include the funds
in their projected budgeting. Unlike individuals, charities have reporting obligations,
programmes to run, and staff to pay, so information about incoming donation funds will assist
their planning. Moreover, if there are particular purposes attached to the gift, it is important to
determine whether they can be met by the charity; if they cannot, the sooner you become
aware of any need to make an application to the Court, the better. Not only will this assist the
charity, but it will prevent unnecessary delays in the administration and in distributions to

other beneficiaries.

Charities also will frequently request to be put in touch with the executor or family
members. While we may cynically suppose that this is for the purposes of extracting more
donations, responsible charities take very seriously their obligation to respect the provisions
of the gifts that are made to them. Family are often able to assist in formulating particulars of
the program to be funded. For example, a gift to a national charity for cancer research may be

meaningfully informed by the fact that the donor’s spouse died of brain cancer.

It is no longer required to give notice of a charitable gift in a will to the Public Guardian

and Trustee.?®

% Charities Accounting Act

1 (1) Where, under the terms of a will or other instrument in writing, real or personal property or any right
or interest in it or proceeds from it are given to or vested in a person as executor or trustee for a religious,
educational, charitable or public purpose, or are to be applied by the person for any such purpose, the
person shall give written notice to,

(a) the person, if any, designated in the will or other instrument as the beneficiary or as the person to
receive the gift from the executor or trustee; and

(b) the Public Guardian and Trustee, in the case of an instrument other than a will.
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2. Respect the obligation of the charity to examine accounts and approve compensation.
Like any other residuary beneficiary, charities are entitled to call the executors to account.
The difference is that, unlike individual beneficiaries, charities themselves have a fiduciary
duty with respect to the gifts made to them. They have a responsibility, if funds were
dedicated to charitable purposes by a deceased person, to see that the intentions are respected,
and this include seeing that the gift arrives whole. Moreover, major charities are repeatedly
beneficiaries of many and various estates. They will have sophisticated in-house clerks and
lawyers who thoroughly understand the proper administration of an estate and the calculation
of executor’s compensation. While family members may be prepared to accept the estate
lawyer as the authority, a charity is less likely to do so. They will often examine accounts with
care and ask pointed follow-up questions. This is not necessarily an accusation against the
executors, merely the charity fulfilling its obligations. Executors should be guided through the
process of responding civilly and completely to legitimate enquiries. There are, of course,
egregious examples of overreaching in this regard, and where several charities divide a gift, it
is advisable for them to agree, since unreasonable costs incurred by one of them may well
delay and reduce the gift made to the others. As with any other beneficiary, a free flow of

information is the best prophylactic for subsequent challenges and difficulties.

As estate solicitor, you need to understand thoroughly what is and is not a legitimate
expense of the estate, what transactions are executor’s work delegated to you as solicitor (and
consequently to be paid from executor’s compensation not from the estate), and what
percentages are appropriately levied on each accounting entry; and you need to be prepared to
advise the executor appropriately where expenses are challenged. There are, of course, many

cases in which the accounts of an executor have been challenged by the residuary
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beneficiaries before the court on a passing application. Just as it is unconscionable for family
members to be deprived of their inheritance through incompetent administration or sloppy
accounting, so is it that the charitable purposes that a deceased wished to benefit should be so
deprived. The estate solicitor’s obligation in advising executors is to make sure that they

understand what is and is not compensable.

Respond to requests for information. As mentioned above, charities have budgets and
expenses. If they have been informed that they are to receive funds from an estate, they will
want to track when the funds are likely to arrive, and this may mean that they write
periodically to ask about progress in the administration. Failing to respond to these enquiries
is likely to raise anxiety that the estate administration has been derailed. Your executors
should be advised to respond in a timely and informative manner, to charities as to any other

beneficiary.

Charitable beneficiary of residue — If you are advising an executor of an estate with a
charity that you believe will be reluctant to agree to standard compensation or inclined to
challenge accounts and actions that you believe are justifiable, discuss with your client the
advisability of obtaining executor’s insurance, even if it is not paid from the estate. Advise
your executor early to be meticulous in record keeping. Make sure that accounts and
calculation of compensation presented for review to the beneficiaries are accurate and reflect
proper law on the allocation of expenses between executor’s compensation and expenses of
the estate. Be prepared for legal accounts to be presented as well, since it is legitimate for any

beneficiary to determine whether the vouchers support the legitimacy of the expense. And, of
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course, make sure that you explain — preferably in your retainer letter — that where you or
your staff are asked to do delegated executor’s work, the fee is properly paid from the
executor’s compensation. Be prepared to divide your dockets so that legal and delegated
executor’s work are billed separately. And remember that advising executors on how to
protect themselves personally from legitimate enquiries may not be a proper expense of the

estate.

Working with a charitably inclined client can be among the most satisfying work for an estate
lawyer. There is scope for imagination in the structuring of the gifts — especially if the client has
some wealth or interesting property — and there truly is no limit on the number of way gifts can be
made that will benefit society. As beneficiaries, charities are frequently a delight to work with —
unlike family members, they are free from “baggage”, and more likely to approach the matter of
having an estate settled in a businesslike manner. They are also a source of support in providing
drafting hints and review of documents, and education in guiding an advisor through the rich

variety of programmes they offer.
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Appendix A — Some Helpful Clauses

Power for Charity to vary

If circumstances make the specified use of this gift no longer practical or desirable, the
board of [Directors/Trustees] of the charity is hereby authorized to make changes in its
use in keeping as far as possible with the spirit and general intent of the gift.

Power for Executor to make gifts in kind

Without limiting the discretion of my Trustees, | request them to satisfy all or part of this
legacy by transferring publicly traded securities if the accrued capital gains otherwise
payable by my estate can thus be exempted from income tax.

Charitable Receipts

For the purposes of this will the receipt of any person purporting to be the proper officer
of an institution named as a beneficiary shall be a full discharge to my Trustees.

Power for Executors to Choose another Charity

If, at the time of distribution, any charity or institutional beneficiary named in this will
does not exist, never existed, or has amalgamated with another institution or has changed
its name or objects, any provision for it in this will shall not fail and I declare that,
notwithstanding the particular form of the bequest, my paramount intention is to benefit a
general charitable purpose and my Trustees are authorized in their absolute discretion to
pay the bequest to the [charitable] organization that they consider most closely fulfills the

objects I intend to benefit.
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practice tip

LawPRO 3

when making charitable bequests

Many wills include one or more bequests
to charitable or religious institutions. In
spite of the testator's good intentions,
these bequests often lead to claims when
there is confusion over which institution
was to receive the bequest. These mistakes
often come to light only when the estate
is being distributed — and they can lead to
costly and time-consuming litigation when
charities fight over the bequest.

Many of the claims reported in this area
could be avoided if lawyers took steps to
confirm that the information given by
the testator is correct when the will is
being drafted.

Often testators will give the lawyer a name
for the charity that is outright wrong
or doesn't include an indication of its
corporate status. For example, the client

Handle with care

Your client buys a condo with two parking
spaces and a locker. Usually the parking
spaces and locker are separate units with
their own PINs. When you're looking at the
draft transfer and mortgage, make sure
they include all the PINs, unit and level
numbers.

Our claims experience has shown that it's
easy to overlook the omission of these
units from a document. Once a purchase
closes, or a mortgage goes into default, it
may be hard to get a correcting transfer
or mortgage for the missing units.

The same principle applies when a non-
condominium property has more than one

says “Niagara Cat Shelter” but the real
name is “Niagara Falls Cat Shelter Inc.”

In other situations there is ambiguity
about which institution was to receive
the bequest. For example, a legacy to
“the ALS Society” is unclear. Does the
testator intend that the bequest go to the
provincial association or the national body?

Similarly, a bequest to St. John’s Church
can be quite confusing if there is more than
one church with the same name in the
region. There can also be confusion if the
church or charity no longer exists. For this
reason, including an address and phone
number in the will can be helpful.

It is imperative that lawyers taking
instructions for a will ensure that the
beneficiary of the bequest exists and that

PIN. Make sure the draft transfer or
mortgage includes the PINs and legal
descriptions of everything your client
expects to obtain. If the property is shown
on a plan, this can easily be double-checked
when reviewing the plan with your client.

What does your client have
in mind?

Many clients buy properties with the
intention of building on them, or changing
the use. For instance, a house with a large
back yard may seem ideal for a swimming
pool or garage, but sewers or other utility
easements make it impossible. Or the
zoning may not permit a home-based
business or multiple dwelling units.

Reproduced with permission of the Lawyers’ Professional Indemnity Company.

the beneficiary is referred to by its full legal
name in the will. Go beyond the name of the
charity and ask for an address and phone
number. Cross-check the information
provided to make sure the charity the
testator intends the bequest to go to is
properly named. There are a multitude of
resources available to confirm the names
and addresses of charitable entities. Many
charities have websites, and most are
referenced in various government and
non-government directories.

Taking the time to check the proper
name of an entity and confirming that
information with the testator can avoid a
potential negligence claim in the future.

Pauline Sheps is claims counsel

specialist with LAwPRO.

When clients bring you agreements of
purchase and sale, ask what they want to
do with the property. Otherwise, they may
never tell you, only to find out later that
they can't do what they expected - and
blame you for not warning them sooner.
Once you know their intentions, you can
put a condition in the agreement or, if it's
already signed, explain their options. They
may want you to do a zoning search, or get
title insurance with a future use endorse-
ment. Get their instructions in writing. That
way, there are no surprises after closing —
for them or you.

Lisa Weinstein is director, national under-
writing policy for the TitlePLUS program.

© 2010 Lawyers’ Professional Indemnity Company. This article originally appeared in LAWPRO Magazine

“
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Ontario Superior Court of Justice
330 University Avenue, 7t floor
Toronto Ontario M5G 1R7

Please ensure that corrections made to a document are also applied to any related
document(s), and recheck the entire file before submitting it to the court office. This will reduce
unnecessary delays in processing documents.

Date:

Recipient's name and address:

ERRORS IN AN APPLICATION FOR A CERTIFICATE
OF APPOINTMENT OF ESTATE TRUSTEE WITH A WILL

Estate of File No.

The application cannot be processed because it is incomplete for the reason(s) indicated
below. Please return the completed application to the Superior Court of Justice at the above
address. Please note that it is your responsibility to ensure that your application meets all legislative
requirements. Your application may be returned to you again if another error is found.

[

The estate forms prescribed by the Rules of Civil Procedure (rules of court) have not been used. Many of the
estates forms under Rule 74 are provided in a pre-formatted and fillable format at:
www.ontariocourtforms.on.ca/english/civil/pre-formatted-fillable-estates-forms. The content of all regulated forms
may be found at the following website: www.ontariocourtforms.on.ca/english/civil. The forms must be in
compliance with Rule 4, the rule governing the format and content of court documents. To access an electronic
version of the Rules, visit: www.e-laws.gov.on.ca/html/regs/english/elaws regs 900194 e.htm.

Proof of death must be filed, such as a death certificate issued by the Registrar General, a certificate in
respect of death issued by a funeral director, or an order made under the Declarations of Death Act, 2002.
Proof of death documents must be originals or certified /notarial copies.

Insert the name and address of solicitor, or applicant if acting in person, in the space near the top of form
74.4 where the form states “This application is filed by”.

Answer all questions on the Application (form 74.4). However, answer the question on form 74.4 about
whether the spouse elected to receive entitlement under section 5 of the Family Law Act only if the applicant
is the spouse of deceased.

Questions on form 74.4 regarding the persons entitled to an interest in the estate, or entitled to apply for the
certificate, must be answered correctly or an explanation must be provided.

Form 74.11 Renunciation of Right to a Certificate of Appointment of Estate Trustee (or Succeeding Estate
Trustee) with a Will must be filed and the renunciation information must be stated on the application and
certificate of appointment.

Deceased, estate trustee(s) and beneficiaries’ names on all documents should be exactly the same as on the
will/codicil, or indicate “also known as” name on all documents.

The date of the will, date of death, occupation of the deceased, occupation of the estate trustee(s), and/or
each individual’s address must be completed and must be the same on all documents.

3-1
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http://www.ontariocourtforms.on.ca/english/civil/pre-formatted-fillable-estates-forms
http://www.ontariocourtforms.on.ca/english/civil
http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_900194_e.htm

|:| All changes to the application and any affidavit must be initialled by the same commissioner for taking affidavits.

[

Memorandum required to be filed as stated in the will/codicil. If no memorandum can be found, provide an
affidavit indicating none was found/in existence.

[

All beneficiaries must be served with a form 74.7 Notice of Application, or an explanation must be given in form
74.6 Affidavit of Service of Notice as to why a beneficiary has not been served (e.g. address unknown,
beneficiary has died, gift given prior to the deceased’s death or gift no longer exists).

The applicant is not named as estate trustee in the will. Consent to the Applicant’s Appointment (form 74.12)
must be given from beneficiaries who, together, have a majority share in the value of the assets of the estate.

If an estate trustee(s) named in the will or codicil is not an applicant by reason of death or renunciation, state
this information on the application and the Certificate of Appointment of Estate Trustee with a Will.

Form 74.7 Notice of Application must be marked as “Exhibit ‘A’ to the Affidavit of Service of Notice (form
74.6). The exhibit must be stamped and signed by the same commissioner for taking affidavits.

I e W

The original will must be marked as “Exhibit ‘A’” to the affidavit in form 74.4 and the exhibit must be
stamped and signed by the same commissioner for taking affidavits. The exhibit stamp should appear on the
back of the signing page of the original will.

[

The address of the second witness must be given on the Affidavit of Execution (form 74.8).

[

A bond must be filed per Estates Act section 35, or dispensed with. See Estates Act on the e-laws website:
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes 90e21 e.htm. See also Rule 74.11 of the
Rule of Civil Procedure at the website listed above.

|:| Where the applicant seeks an order dispensing with the requirement to file a bond, consent to Applicant’s
Appointment as Estate Trustee with a Will (form 74.12) must be received from all beneficiaries and filed with
the court.

|:| To dispense with a bond, applicant must file an affidavit stating that the debts have been paid, or list all the
debts outstanding, and provide information about whether the deceased owned any businesses.

The draft order dispensing with a bond must contain both the prescribed header and proper backsheet. The
content of prescribed forms may be found at the following website: www.ontariocourtforms.on.ca/english/civil.

[

Incorrect amount of tax or no tax paid. The formula for calculating the amount of tax is set out in the Estate
Administration Tax Act, 1998 as follows: $5 for each $1,000, or part thereof, of the first $50,000 of the value
of the estate and $15 for each $1,000, or part thereof, of the value exceeding $50,000.

[

On form 74.13, the address of the court must be typed under the Registrar’s signature line. The address is
listed at the top of this notice.

Please file a new certificate (form 74.13) and do not fill in the date.
Please file a plain, unmarked copy of the will.

In completing the affidavit at the end of form 74.4, the applicant’s surname must be set out first.

An affidavit must be filed explaining why no Affidavit of Execution (form 74.8) has been filed and the efforts
made to find the missing persons who witnessed the testator’s signature on the will.

O Ododo o

Other:

Please return this notice with your documents.
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Ontario Superior Court of Justice
330 University Avenue 7" Floor
Toronto Ontario M5G 1R7

Please ensure that corrections made to a document are also applied to any related
document(s), and recheck the entire file before submitting it to the court office. This will reduce
unnecessary delays in processing documents.

Email- Toronto.estates@ontario.ca

Date:

Recipient's name and address:

ERRORS IN AN APPLICATION FOR A CERTIFICATE
OF APPOINTMENT OF ESTATE TRUSTEE WITHOUT A WILL

Estate of File No.

The application cannot be processed because it is incomplete for the reason(s) indicated
below. Please return the completed application to the Superior Court of Justice at the above
address. Please note that it is your responsibility to ensure that your application meets all legislative
requirements. Your application may be returned to you again if another error is found.

[

O 0Oodod O [

[

The estate forms prescribed by the Rules of Civil Procedure (rules of court) have not been used. Many of the estates
forms under Rule 74 are provided in a pre-formatted and fillable format at:
www.ontariocourtforms.on.ca/english/civil/pre-formatted-fillable-estates-forms. The content of all regulated forms
may be found at the following website: www.ontariocourtforms.on.ca/english/civil. The forms must be in compliance
with Rule 4, the rule governing the format and content of court documents. To access an electronic version of the
Rules, visit: www.e-laws.gov.on.ca/html/regs/english/elaws regs 900194 e.htm.

Proof of death must be filed, such as a death certificate issued by the Registrar General, a certificate in respect
of death issued by a funeral director, or an order made under the Declarations of Death Act, 2002. Proof of
death documents must be originals or certified /notarial copies.

Insert the name and address of solicitor, or applicant if acting in person, in the space near the top of form 74.14
where the form states “This application is filed by”.

Answer all questions on the Application (form 74.14).
Deceased’s name should be exactly the same on all documents, or indicate “also known as” name on all documents.

The occupation of deceased and/or the estate trustee(s) must be the same on all documents.

An answer to a question on the application indicates that it is unclear whether an earlier marriage of the
deceased person had been terminated by divorce. Please attach a schedule to the application with more
information including the date of the marriage, date of divorce and steps that have been taken to verify that the
divorce has taken place.

On form 74.14, where the applicant explains why he or she is entitled to apply for the certificate of appointment
of estate trustee, information must be added relating to consent given by persons who are entitled to a share in
the distribution of the estate and who, together, have a majority interest in the value of the assets of the estate.
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|:| Form 74.18 Renunciation of Prior Right to a Certificate of Appointment of Estate Trustee without a Will must be
filed.

|:| On form 74.14, where persons entitled to share in the estate are listed, a person is listed who is not a spouse,
child, parent, brother or sister of the deceased. Set out the family relationship between the deceased and that
person which explains why he or she is entitled to share in the estate.

|:| All persons entitled to share in the estate must be served a form 74.17 Notice of Application, or an explanation
must be given in form 74.16 Affidavit of Service of Notice as to why a person has not been served.

|:| A bond must be filed per section 35 of the Estates Act, or dispensed with by court order. See Estates Act on the
e-laws website: www.e-laws.gov.on.ca/html/statutes/english/elaws statutes 90e21 e.htm. See also Rule 74.11
of the Rule of Civil Procedure at the website listed above.

|:| Where the applicant seeks an order dispensing with the requirement to file a bond, consent to the Applicant’s
Appointment as Estate Trustee Without a Will (form 74.19) must be received from all persons entitled to share
in the estate and filed with the court.

[

The applicant has sought an order to dispense with the requirement to post a bond, or reduce the amount of the
bond. The applicant must file an affidavit stating that the debts have been paid, or list all the debts outstanding,
and provide information about whether the deceased owned any businesses.

The draft order dispensing with a bond must contain both the prescribed header and proper backsheet. The
content of prescribed forms may be found at the following website: www.ontariocourtforms.on.ca.

All changes to the application must be initialled by the same commissioner for taking affidavits.

On form 74.20, the address of the court must be typed under the Registrar’s signature line. The address is
listed at the top of this notice.

In completing the affidavit at the end of form 74.14, the applicant’s surname must be set out first.

Estate administration tax must be paid. See the Estate Administration Tax Act, 1998 on the e-laws website:
www.e-laws.gov.on.ca/htmli/statutes/english/elaws_statutes 98e34 e.htm.

Incorrect amount of tax or no tax paid. The formula for calculating the amount of tax is set out in the Estate
Administration Tax Act, 1998 as follows: $5 for each $1,000, or part thereof, of the first $50,000 of the value of
the estate and $15 for each $1,000, or part thereof, of the value exceeding $50,000.

O Od oo o

Please file a new certificate (form 74.20) and do not fill in the date.

The applicant must be an Ontario resident. See section 5 of the Estates Act on the e-laws website: www.e-
laws.gov.on.ca/html/statutes/english/elaws_statutes 90e21_e.htm.

Form 74.17 Notice of Application must be marked as “Exhibit ‘A’ to the form 74.16 Affidavit of Service of
Notice. The exhibit must be stamped and signed by the same commissioner for taking affidavits.

O O o

Other:

Please return this notice with your documents.
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The Current State of Cross-Border Planning:

The Only Thing That is Constant is Change

The Six-Minute Estates Lawyer 2018
Paul W. Taylor!
1) Introduction

As noted in last year’s paper and talk, this topic is broad enough to encompass one or more entire
conferences (which it often does), so in my paper and presentation | will focus on three of the most
significant topics affecting Ontario lawyers.

The first, similar to last year, is information sharing (last year we dealt with the Common Reporting
Standard in particular). This year we will deal with increased steps taken by the Canada Revenue
Agency (“CRA”) in respect of information sharing and overall trends.

The second is some interesting international case law on the rights of beneficiaries, in particular
in cross-border structures.

The third is the recent tax changes in the United States.

Given the breadth of the topics covered, my comments will necessarily be general in nature and,
as always, applicable statutes and case law should be consulted to deal with a particular client’s
issue. Also, as multiple jurisdictions are inherently involved in cross-border estate planning, it is
important to involve local counsel to ensure proper compliance with all applicable laws.

2) Information Sharing

The current trend among taxation authorities is the expansion of information sharing measures.

The best example of this is the Common Reporting Standard (“CRS”), which the Organisation for
Economic Co-operation and Development has described as follows:

The Common Reporting Standard (CRS), developed in response to the G20 request and approved
by the OECD Council on 15 July 2014, calls on jurisdictions to obtain information from their
financial institutions and automatically exchange that information with other jurisdictions on an
annual basis. It sets out the financial account information to be exchanged, the financial
institutions required to report, the different types of accounts and taxpayers covered, as well as
common due diligence procedures to be followed by financial institutions.?

The foundational pillars of the CRS are “(1) a common standard on information reporting, due
diligence and exchange of information, (2) a legal and operational basis for the exchange of
information, and (3) common or compatible technical solutions.”® A more detailed analysis of

L Paul W. Taylor is an associate in the tax group of Borden Ladner Gervais LLP in Ottawa. His practice focuses on
trust, estate and incapacity planning and administration.

2 OECD, http://www.oecd.org/tax/automatic-exchange/common-reporting-standard/

3 OECD (2014), Standard for Automatic Exchange of Financial Account Information in Tax Matters, OECD
Publishing; accessed online: http://dx.doi.org/10.1787/9789264216525-en; p. 13.



these standards can be found in last year’s paper. For our purposes, we will deal with Canada’s
movement to adopt the CRS.

It should be noted that the CRA has published a guidance on the CRS.* While this is directed at
financial institutions and their advisors, it is nonetheless a useful guide to the CRA’s views.
Canada has implemented the CRS and indicated that it would be undertaking its first exchange of
information under the CRS in 2018.°> The first reporting deadline for Canadian financial
institutions is May 1, 2018.

In the Department of Finance’s Budget 2018, additional measures in respect of information sharing
were included as well, as part of this trend. The government proposes the following measures:

- To allow existing legal tools available under the Mutual Legal Assistance in Criminal
Matters Act (“MLACMA”) (which is administered by the Department of Justice) to be
used with respect to the sharing of criminal tax information under Canada’s tax treaties and
tax information exchange agreements (“TIEAs”), and the Convention on Mutual
Administrative Assistance in Tax Matters;

- Toenable confidential information under Part 1X of the Excise Tax Act and the Excise Act,
2001 to be disclosed to Canadian police officers in respect of offences where such
disclosure is currently permitted in respect of taxpayer information under the Income Tax
Act; and

- To enact measures including enhanced sharing of information sharing through multilateral
instruments. In 2017, Canada, along with 71 other jurisdictions, became signatories to the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting (known as the Multilateral Instrument or MLI). The MLI is
intended to allow participating jurisdictions to modify their existing tax treaties to include
measures developed under the OECD/G20 BEPS project without having to individually
renegotiate those treaties. Steps will be taken in 2018 to enact the MLI into Canadian law
and ratify it as needed to bring it into force.

With the overall trend towards more information sharing, many jurisdictions are implementing
trust beneficiary registers. This is in line with the collection of information required under CRS,
though it is noted that some jurisdictions (mainly civilian jurisdictions in Europe) are adopting
public versions of these registers. The United Kingdom, whose Courts of Equity first recognized
the trust, has adopted a trust beneficiary register (though not a public one). One item you may
recall from our discussion of the CRS last year was what would be done with beneficiaries of
discretionary trusts (many of whom may not even know they are beneficiaries). The UK
government has confirmed that, for the time being, their policy will be to require the disclosure of

4 https://www.canada.ca/en/revenue-agency/services/tax/international-non-residents/enhanced-financial-account-
information-reporting/reporting-sharing-financial-account-information-other-jurisdictions/guidance-on-common-
reporting-standard-part-income-tax-act.html

5 It should be noted that this list does not mean each country will have implemented exchanges with all other
countries on the list. Rather, that they will have commenced implementing exchanges with at least one of the other
countries.



those beneficiaries who have actually received a benefit from the trust, even where the other
beneficiaries (who have not yet received a benefit) are known to the trustees.®

3) Case Law on the Rights of Beneficiaries

Two international cases form an interesting juxtaposition on the rights of beneficiaries.

Jersey, one of the Channel Islands, is a well-known jurisdiction for international trust planning due
to its well-developed case law (based on its English connections) and advantageous tax rates. In
a world where increasing information sharing and disclosure of beneficiary information is
becoming the norm, the case of In the Matter of the C Settlement, [2017] JRCO35A will likely
continue this trend. It is worth noting that as this is a common law jurisdiction, this case would be
persuasive in Canada.

There is a general principle in respect of trusts that trustees have a duty of disclosure when a
beneficiary attains the age of majority.” While the trust deed can provide otherwise, in this case
evidently it did not. At issue was the disclosure of the existence of a trust of over £75,000,000,
the principal beneficiary of which was just over 18 years old. There was to be a settlement of a
breach of trust action, and the two other beneficiaries consented to the settlement. An application
was brought to withhold information in respect of the trust from him until he was 21, with evidence
from his mother that knowledge of the existence of the trust would be “a harmful and damaging
burden”.

The Court contemplated the trustee’s discretion and requirement to act in the beneficiaries’ best
interests, and concluded that in some cases this could justify non-disclosure. The Court found that,
“The view may be reached by settlor or trustee that such a reaction to knowledge of the details of
potential benefit will be less likely when the person in question has achieved greater maturity.”®
In this case, the trustees were permitted to withhold fundamental information (the existence and
size of the trust) from the beneficiary, but it should be noted that this was only on the evidence
adduced with respect to the potential detriment to him and in this case the request was for a time-
limited withholding of information.

This case, among other things, reminds us of the importance of including appropriate provisions
in respect of the disclosure of information in drafting trusts.

The discretion of trustees to withhold information is not, however, absolute. A recent case from
the England and Wales High Court, Lewis v Tamplin (2018 EWHC 777 Ch), provides a useful
counterpoint. In this case, a testamentary trust was being administered on behalf of the families
of the testator’s six children and her issue. Three of the remaining beneficiaries were not trustees
and sought to obtain information in respect of negotiations in respect of some land held by the trust
valued around £10,000,000. They were also concerned distributions were made to some
beneficiaries, but not to them.

8 https://www.lexology.com/library/detail.aspx?g=d0862d31-869d-43a6-b009-585e6b7892b2.
" Hawkesley v May [1956] 1 QB 304 (UK Queen’s Bench).
8 Ibid at para. 23.



The Court found that in refusing to provide adequate information, the trustees had:

...taken an extreme and in my judgment indefensible approach to disclosure in this case,
first by denying (on a very weak basis) that the claimants were beneficiaries at all, and then
by putting forward a series of hopeless arguments against giving information to the
beneficiaries... [The beneficiaries sought the information for] precisely the right reasons,
namely, to hold the trustees to account, and thus to vindicate their own beneficial interests,
by way of an action for breach of trust if need be.

I do not accept the argument for the trustees that the court should not order disclosure of
particular categories of documents merely because in the opinion of the trustees the
beneficiaries already have had sufficient information’...

While one of these cases found that the beneficiary was not entitled to fundamental information,
and the other found that they were entitled to information that was far more nuanced than the
trustees considered necessary, the common thread is consistent: there is one overriding principle
in the administration of a trust, and that is the best interests of the beneficiary.

4) U.S. Issues

Last year, it was noted that President Trump promised to change the Estate and Gift tax system.
While the President and the Congress dominated by his party have appeared to have difficulty
bringing significant legislation into law, the exception to this is a fairly broad series of tax changes
that have significantly increased the US deficit and reducing taxes on corporations and wealthy
individuals in the hopes of spurring growth.

Estate and Gift Tax

As you will be aware, in Canada, there is a deemed disposition and deemed reacquisition of all of
an individual’s assets on death, subject to the ability to roll those assets over to a spouse or
qualifying spousal trust.

The United States does not have a parallel system in this regard. Rather, in addition to taxes at
state levels (which should be verified on a case-by-case basis with local counsel), there is a federal
Estate and Gift tax on all property “wherever located” by “U.S. Persons”, who include a citizen or
resident of the United States.® The Estate and Gift tax rate is 18-40% depending on the value of
the property valued.*

The historical intention of the Estate and Gift tax is to reduce income inequality and larger
intergenerational transfers of wealth, rather than to apply as a tax of general applicability.
Accordingly, a number of credits serve to ensure it will not apply to most U.S. Persons. In 2001,
this main credit was $675,000 (meaning that no tax would be applied to the first $675,000 of a
person’s gross estate). By 2011, it had increased to USD$5,000,000 and remained there (indexed
to inflation) until now.

% Internal Revenue Code,[1986]; [ “IRC”] at § 7701(a)(30).
10 Additional information about US estate and gift tax is included in my paper of last year.



The credit of USD$5,490,000 (in 2017) was doubled in the recent tax changes, to
USD$11,180,000.

The “gross estate” of an individual for these purposes includes certain trusts. In planning for
beneficiaries of an estate who are U.S. persons whose assets (including the inheritance) will
approach the exemption, it may be appropriate to provide their inheritance through a trust limited
in certain regards, including by having an independent trustee where appropriate.

The expanded credit significantly reduces the number of individuals and families to whom the US
Estate Tax applies.

Corporate Tax Changes

US corporate taxes had ostensibly been 35%, far higher than Canada and many other jurisdictions.
However, the reality was that with a plethora of deductions very few corporate tax payers ever
paid that amount. The US tax changes of late last year lowers that rate to 21% and changing the
system from a progressive rate system to a single flat tax. The changes also now greatly expands
the ability to depreciate certain business property.!

The combined changes make the US a far more desirable jurisdictions in which to hold assets for
high net worth private clients. Aside from ensuring appropriate advice is obtained, in my view,
the biggest potential risk is that political winds in the United States change, and the rules will
change to either lower the limit or change the manner in which US Persons are taxed on death
more broadly.

11 For a broader summary of other issues, see: https://www.bdo.com/insights/tax/federal-tax/corporate-tax-reform-
summary-of-new-laws
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INCREASING THE ODDS OF AN EFFECTIVE MEDIATION
BY

CLARE E. BURNS!

Mediation is an art not a science. It cannot be reduced to a one-size fits all formula that
necessarily results in the settlement of litigation. Nowhere is this more true than in trust, estate
and guardianship matters which routinely involve issues that trigger highly emotional responses
from the parties to the litigation. There are certain things that counsel can do to make a trust,
estate or guardianship mediation more effective. However, in measuring effectiveness, attention
must be given both to those situations where mediation will be a waste of time and resources and
those where it can lead to an enforceable settlement. Accordingly, this paper first considers the
matter of how to identify those cases which should not be mediated. Thereafter, it will address

the question of how to make mediations of suitable cases more likely to be successful.

SCREEN THE MATTER: CAN IT ACTUALLY BE MEDIATED?

Mediation can help resolve the vast majority of cases where the issues involve trusts, estates,
powers of attorney or guardianships. However, there are cases that are simply not suitable for
mediation. Counsel and mediators have a responsibility to screen out those matters so as not to
do more harm to the parties and/or needlessly waste time and resources.? Examples of such
cases include those where there is a documented history of physical or mental abuse by one party
of another® and cases where one or more parties arguably do not have the ability to express their
interests or weigh the consequences of the decisions they will be asked to make at a mediation.*
Additionally, the facts of the case itself may mean that mediation is not a suitable method of
trying to solve a matter. This could arise, for example, in a case involving an alleged homicide

by one spouse of the other where what is at issue is the distribution of the deceased spouse’s

! Partner, WeirFoulds LLP.

2 Davis, A.M. and R.A. Salem, “Dealing with Power Imbalances in the Mediation of Interpersonal Disputes ”"(1984),
6 Mediation Q. 17ff.

3 For example, where there has been a repeated pattern of police involvement or third party professionals [such as
doctors, nurses, and social workers] who have recorded concerns about abuse in the course of a treating relationship
with one or more of the parties.

4 This does not include situations in which such parties are represented by a litigation guardian or section three
counsel pursuant to the Rules of Civil Procedure, R.R.0. 1990, Reg. 194, as am. or the Substitute Decisions Act,
1992, S.0. 1992, ¢.30, as am.



estate. Counsel must be sure to address their mind to these issues and to address them with the
mediator well before a mediation proceeds. Ultimately, it may be necessary to seek an order

excusing the parties from attending mediation in jurisdictions where mediation is mandatory.®

Once a case is screened as suitable for mediation there are a number of practical steps that
counsel can take that will increase the odds of a mediation resulting in an enforceable settlement.
A non-exhaustive set of such practical steps is set out below.

CHOOSING A MEDIATOR

It is very important to consider what kind of mediator will be best suited to conduct the

mediation.

One consideration is whether you want a mediator who is evaluative or not. That is, will it be
helpful to have a mediator who is experienced in estates and trust litigation, either as counsel or a
judge, so that they can be asked to offer their views about the strengths and weaknesses of the
case. This can often be helpful in situations where clients or counsel are not being realistic about
their litigation risk. Sometimes there is one or more party who simply wants “to have their day
in court”. In these situations serious consideration should be given to employing a retired judge
as the mediator. Generally speaking, retired judges are evaluative in their mediation style but
this is precisely what these kinds of parties want and need.

It is important to be mindful, however, that there are estate and trust disputes where the root of
the problem is not differing evaluations of litigation risk based on the evidentiary record but
rather a long subsisting dysfunctional family dynamic. In these cases a mediator with excellent
de-escalation and communication skills is what is needed. This can involve looking beyond the
domain of lawyers and retired judges and considering whether a senior social worker with
mediation training would be better suited to the role. Consideration can also be given to using

such a person as a co-mediator.

Another thing to think about is whether a proposed mediator will be sensitive to the cultural
context of the parties and the issues. This is imperative because a mediator needs to understand

that there may be cultural or community norms that will inform how a settlement can be

5 In Ontario, see Rule 75.1.04 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as am.
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structured . A mediator with this skill set can avoid proposing ideas for settlement structures that

end up escalating a dispute because they violate those norms.

Similarly, thought should be given to the issue of whether the mediator needs local knowledge.
In this context local knowledge means an awareness of the personalities, reputations and styles
of the lawyers involved. That knowledge can be enormously helpful to a mediator and,
therefore, to achieving a successful resolution because the mediator will be familiar with the

individuals’ negotiating styles.

Finally, cost should be a consideration when choosing a mediator and the principle of
proportionality must be observed. | have been involved in mediations that cost $33,000 per day
and in mediations that cost $4,500 for the day. Both have been highly effective and both were

appropriate to the matters in dispute.

In summary, careful thought as to who should mediate a particular case is both warranted and

likely to increase the odds of a mediation being successful.

AGREEING A FORMAT

The format of a mediation can contribute substantially to the likelihood of a settlement being
reached. Counsel should discuss what format they want to use among themselves and with the
mediator in advance of the mediation. There are no right and wrong answers as to how a
mediation process should be constructed and there is room for enormous creativity in the design
process. What follows are a few matters to consider. A first question might be whether there
should be a plenary session or not. In some cases, counsel may conclude that having family
members together at the outset will be unhelpful. However, many mediators will insist on this so
that all the parties know who is present. If there is to be a plenary session, another question
should be whether non-parties who are nevertheless present at mediation in a support role [such
as spouses of siblings] will be permitted in the plenary session. Again, this will be a question of
whether this will increase or decrease the emotional temperature among the parties. Another
important matter to consider, if there is to be a plenary session, is whether there will be opening

statements. These often simply serve to polarize parties. Finally, consideration should be given



to whether there will be a limit on the size or content of the mediation briefs.® All these
questions should be examined relative to the issues in dispute and the personalities of the parties
and counsel involved. Once the format is agreed, counsel and the parties can then commence

their preparation for the mediation.

THE MEDIATION BRIEF

In my experience, one of the biggest mistakes that counsel make is not spending enough time on
their mediation briefs. A well-crafted brief, or better yet, well-crafted briefs from all counsel,

significantly enhances the chances of a mediation succeeding.
A great mediation brief contains the following:

a) an overview that is fewer than three pages long that:

i.  identifies in the first sentence what the issue or issues are to be determined,
I. is not cluttered up with defined terms [you can define them in the main text];
iii.  tells the mediator why your client has the better case; and

Iv. identifies any outstanding offer to settle that your client has made;

b) a family tree [there is lots of free software on the internet to help you draw one];

€) an organizational chart of corporate interests or complicated trust structures [including

shareholding details and before and after charts where there is an impugned transaction];

d) a chart of the assets and liabilities at the date of death or the material start date [i.e.

commencement of the period of the attorneyship or guardianship];
e) achart of the assets and liabilities as close in time as possible to the mediation;
f) achronology chart if the dates are important;

g) a concise statement of the facts that includes a précis of the terms of the testamentary
documents or inter vivos documents that are at issue and, more importantly, a summary

of what each party will get depending upon the litigation outcome;

& Note that in Ontario, rule 75.01.08 of the Rules of Civil Procedure, ibid., requires that a mediation brief be
prepared for all mandatory mediations.



h) a concise statement of the legal issues ; and
i) key documents. (The important word here is “key”).

What a great mediation brief does not contain is inflammatory statements that will escalate the
emotional intensity of the conflict, thus making it much more difficult to reach a mediated
solution. To that end, word choice is critical. For example, rather than saying that there was an
extra-marital affair, counsel should simply put the dates of the alleged relationships in the brief
and let the mediator work out that the relationships overlapped. Finally, only include facts that
will drive up the emotional intensity if they are relevant. So if one party’s husband had an affair
with another party’s wife, do not put that in the brief unless it is relevant to the dispute. This sort

of detail can always be shared with the mediator in a caucus session.

Counsel sometimes say that a brief with these items in it is simply too expensive to produce
relative to the amount of money or items in dispute. The fact is that without this information
counsel cannot be giving proper legal advice as they cannot assess proportionality or properly
assess the merits of the case. Accordingly, drafting the brief should simply be a matter of getting
this material down on paper. Moreover, including this material both keeps the cost of the
mediator’s preparation down and can speed up the mediation itself as it gives the opposing
parties an opportunity to digest the position of those opposite in advance of the day of mediation.
In summary, a good mediation brief materially increases the likelihood of settlement.

GET TAX ADVICE AND LINE UP TAX HELP FOR THE DAY OF MEDIATION

Even the simplest piece of trust or estate litigation requires a consideration of tax matters when
structuring a settlement. What clients need to know in deciding if a proposed settlement
structure is acceptable to them is what the value to them is of the assets they are being offered.
Far too often counsel forget that that value will depend upon whether the structure of the
settlement has tax consequences. By way of example, if in the proposed settlement the house is
going to the deceased’s spouse then there will be a rollover pursuant to the Income Tax Act’ and
the estate will pay no tax. If, however, it is proposed that the house be distributed to a child then

there will be no rollover and the estate will have to pay tax on any capital gain arising from the

" Income Tax Act, R.S.C. 1985, ¢.1 (5" Supplement), as am.
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deemed disposition at death. Therefore, if a client is settling for a percentage of the estate, the
tax treatment on the house may be material to them. When having discussions about a proposed
settlement structure, it is also important to know what tax filings have already been made relative
to various assets and what will happen if those tax filings need to be amended. (That is, will
refiling of tax returns be necessary and will that result in interest and penalties being payable.) If
counsel is not comfortable with giving advice about tax outcomes and/or running the relevant
numbers, it will be wise for counsel to discuss different settlement scenarios with the client’s

accountant in advance of the mediation.

It is only in rare cases that it will be necessary to have the client’s accountant attend in person at
the mediation. However, it is prudent to have arranged in advance to be able to reach the client’s
accountant during the mediation so that they can give advice about the after tax outcome of any
proposed settlement arrangement. Being able to receive immediate advice about the likely
financial outcome of various proposed settlement structures reduces the likelihood of a mediation
having to be postponed to seek such advice and thus promotes a successful mediation.

ABOUT THE PERSONALTY

Many mediations of estate and trust litigation matters founder on the shoals of arguments about
the personal items of the deceased. In my experience these arguments (about things as diverse as
Royal Doulton figurines, the bed, the washing machine, the framed lithograph of dogs playing
poker, and a stuffed deer’s head®) are never about the financial value of the items. Rather, they
are largely about the emotional value of the items to the parties. In the result, the discussions

about these items are highly likely to escalate a dispute and reduce the likelihood of settlement.

There are several ways to neutralize this problem. First, counsel should have their clients deliver
a definitive list to counsel of what items of personalty the client wants. If at all possible, that list
should be accompanied by photos of every item on the list. That list and the photos should then
be included as an appendix to the mediation brief. In this way all the parties to the mediation
will know exactly which items are in dispute. The photos are helpful in this respect as they
eliminate confusion where, for example, there are multiple Royal Doulton figurines. Next,

counsel should make sure that their clients have a realistic view of the financial value of the

8 These are all real life examples.



items so that the client can make a reasoned decision as to what economic benefit they are
prepared to forego in order to receive the personal items as part of the settlement. Finally,
counsel should have a realistic discussion with their client about the likelihood of receiving all
the items and/or recovering allegedly missing items. This conversation should happen as far in
advance of the mediation as possible so as to allow the client time to process the fact that they
may not be able to settle on the basis of getting all the personal items they want. All of these
steps relative to the question of the personal items of the deceased person will increase the

likelihood of a successful mediation.

COSTS

Far too often counsel arrive at trust, estate and guardianship mediations without information as to
the professional costs that their clients have incurred in the litigation to date. This is a serious
impediment to a mediator trying to assist the parties to come to a settlement. To be colloquial, a
good mediator will always want to understand what a party will “have in their jeans pocket” if a
particular settlement proposal is adopted. That is, the mediator will want to know if the party
will take anything home after they have paid their lawyers and other professional advisers. Most
mediators will strongly discourage the making of settlement offers that see a party taking nothing
home after the payment of professional fees because very few parties will ever accept such an
arrangement. Accordingly, it is important for counsel to attend at mediation knowing the total
amount billed to their client together with a reasonable estimate of outstanding WIP and
disbursements. This figure should include the costs of all previous counsel and any experts or
other advisors, such as accountants. Having that information to hand will avoid the giving and
receiving of offers that are likely to be received as insulting and thus the unnecessary escalation

of the dispute.

Where a claim being mediated involves a claim for costs against a lawyer, as for example, in the
case of a will interpretation application where it is alleged that the application is necessary
because of poor drafting by a lawyer, then counsel should also bring their bills and dockets. This
is because LawPro’s adjusters and counsel will inevitably take the position that they need to test
the reasonableness of the costs the insurer is being asked to pay by examining detailed bills or
dockets. Such information must include timekeeper identification and hourly rates charged.
Once again, taking these steps will increase the likelihood of a successful mediation.



HAVE A FIRST OFFER WORKED OUT

The first two hours of the mediation is not the first time that counsel should be giving their client
a realistic assessment of the strengths and weaknesses of their case and/or giving advice about
what constitutes a settlement that counsel would recommend. In order for a mediation to
succeed, a client needs to have had time to process the legal advice they have received and
consider what they are prepared to accept in settlement. It is, therefore, advisable for counsel to
meet with their clients in advance of the mediation, discuss the case, the other parties’ mediation
briefs and the first offer to settle the client is prepared to make relative to the basis on which they
would like the matter to settle. Counsel taking this step substantially increases the likelihood of

a successful mediation.

HAVE DRAFT MINUTES OF SETTLEMENT AND RELEASES

In order for a mediation to be truly successful, terms of settlement have to be agreed and
memorialized in a way that is enforceable. It is very useful, therefore, for counsel to arrive at the
mediation with draft minutes of settlement and releases already on their laptops. Even if the
draft minutes only have the requisite recitals drafted,’ that is a substantial timesaver and that
reduces the time period in which parties can decide to resile from the settlement before it is
signed. It is important to avoid recitals which are controversial: they should be drafted in as
neutral a fashion as possible. Where counsel do have minutes and releases drafted in advance, it
accelerates the final stages of the mediation and allows for the successful conclusion of the

process.

CONCLUSION

The focus of this paper has been practical steps that counsel can take to make mediation more
likely to succeed. These steps will not result in a mediated settlement in every case. That is as it
should be as some cases still require adjudication either because of the legal issues they engage

or because of the personalities of the clients involved. It will be ever thus.

% These should include details of the parties, the instruments in dispute, the proceedings (including court file
numbers), and any material orders made in the proceedings etc.
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HOTCHPOT CLAUSES*

Hotchpot clauses have existed for hundreds of years. The concept is simple, and the
rationale sound. So why are they so seldom used today? The answer to that question
may be found in the case law, which highlights not only difficult evidentiary matters but
also the challenge in drafting clear and comprehensive hotchpot clauses to address all
of the possible issues that can arise. It should however be noted that most of the case
law related to hotchpot clauses are pre-twentieth century English decisions. This paper
will examine issues related to hotchpot clauses, and review some of the leading

Canadian cases related to such clauses.

Overview

The purpose of including a hotchpot clause in a will is to ensure that the testator’s
beneficiaries (usually residuary) are treated equally in the distribution of the testator’s
estate, by taking into account any advances or gifts made to them by the testator during
his/her lifetime. In essence, a beneficiary’s entitlement to the estate will be reduced by
the amount so advanced or gifted. A provision cancelling or releasing any debt owed by

a beneficiary to the deceased is usually combined with a hotchpot clause.

Theobold writes:

In many cases the instrument contains a direction that advances made by

the testator are to be brought into hotchpot. This means that, what the
instrument directs the division of a fund between the recipient of the
advance and another, or others, the advance must be notionally added
back into the fund, and the fund as notionally increased then divided, with
the recipient giving credit for what he has already received. The recipient
must put back into the pot what he has already received, and the pot then
shared out. *

The following illustrates how a hotchpot clause works. Consider the following
scenario:

- X, the testator has 3 children, A, B and C

*The author gratefully acknowledges the research for this paper undertaken by Katherine Stephens, student-at-law.
" Theobold on Wills, 17t Edition, (London: Thompson Reuters Ltd., 2010), p. 854, 36-034
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- Xdies in 2017 leaving an estate of $3 million to be divided equally among A,
Band C

- Xleft a will dated January 12, 2012 which included a hotchpot clause, and a
provision cancelling any debts owed to X by A, B or C (“release clause”)

- Xloaned $1,000,000 to A in 2010

- X gifted $120,000 to B in 1999

- Xloaned $200,000 to C in 2005

If there were no hotchpot or release clauses each of A, B and C would receive one-third
of the estate, or $1 million. However, in the above example, the hotchpot clause
requires that the value of the gift and loans to A, B and C be brought into account to

determine the value of the estate as follows:
$ 3,000,000.00
+$ 1,000,000.00 — loaned to A
+ $ 120,000.00 - gifted to B

+ $200,000.00 —loanedto C

TOTAL $ 4,320,000.00 - this is the hotchpot amount

For the purpose of the hotchpot clause the estate value is $4,320,000.00 and each of A,
B and C would notionally be entitled to one third of that amount, or $1,440,000.00.
However, the hotchpot and release clauses operate to equalize the benefit to each child
by deducting what each beneficiary has already received. Accordingly, each of A, B

and C would receive the following:

- A would receive $1,440,000 million less the $1 million loaned, (and now
repaid), so $440,000
- B would receive $1,440,000 million less the $120,000 gifted, so $1,320,000



W R B
- C would receive $1,440,000 million less the $200,000 loaned, (and now
repaid), so $1,240,000
The total of the amounts paid to each of A, B and C is $3 million, consistent with the

actual value of the estate available for distribution.

Failing to include both the hotchpot and release clauses in the will could create
unintended prejudice for some beneficiaries and a windfall for others. The hotchpot
clause in and of itself does not operate to release the beneficiaries from the obligation to
repay any debts owed by them to the testator’s estate. Even if the debts are greater
than the beneficiary’s entitlement under the will, the beneficiary must still repay his debt

unless the will provides otherwise. 2
As Theobold states:

“...a hotchpot clause is primarily a charging and not a discharging clause,
so that in cases where an absolute interest in the share is not given to the
debtor [thus a gift] some further expression of intention on the part of the
testator to release the debt will be required to discharge the debtor from
his liability.” [Author’s addition] 3

Consider the effect on the distribution of X’s estate in the above scenario if only the

hotchpot, but not the release clause, was included in the will.

The estate would now total $4,200,000 as each of A and C would have had to pay the
estate the amount loaned, being $1,000,000 and $200,000, respectively. The hotchpot
amount of $1,320,000.00 would then be added which would increase the estate for the
purpose of determining the hotchpot value to $5,520,000.00. Based on this amount,
each of A, B and C would be entitled to one third of that amount or $1,840,000.00.
However, the amount advanced to each would still have to be deducted from each

beneficiary’s entitlement as follows:

2 Re Horn, Westminster Bank Ltd. v Horn [1946] Ch. 254,
3 Theobold on Wills, supra, p. 858, 36-045.




-A would get $1,840,000.00 less the $1,000,000.00 loaned to him for a total of
$840,000.00. However, given that A is required to repay the $1,000,000.00 loan,

he would actually be in a deficit position.
-B would get $1,840,000.00 less the $120,000.00 gifted to him, or $1,720,000.00.

-C would get $1,840,000.00 less the $200,000 loaned to him, or $1,640,000.00.
However, given that C is required to repay the $200,000 loan, the net effect of his
entitlement would be $1,440,000.00.

As you can see from the net results above, the total paid to A, B and C equals the
revised value of the estate ($4,200,000.00) but there is great prejudice to A and much
greater children equally and might result in an application to the court for directions, or

worse, a claim against the drafting solicitor.

One of the significant advantages of bringing a loan given to a beneficiary into hotchpot
is that it has the effect of neutralizing any limitation period with respect to the debt. If
the testator had loaned money to a child twenty years before his death, and during the
intervening period made no effort to collect it, nor did the child acknowledge the debt,
any claim to have the child pay the debt to the estate could be statute barred. The

hotchpot clause may solve this problem. 4

A testator may, by including a hotchpot clause, even be able to neutralize the

bankruptcy of the debtor beneficiary. While section 178(2) of the Bankruptcy and

Insolvency Act ® would normally provide a full release of the debt owed to the testator

when the child is discharged from bankruptcy, if the testator files proof of the debt in the
bankruptcy, the balance of the loan outstanding at the time of the testator’s death will be

brought into hotchpot when determining the child’s entitlement to his father’s estate. ©

4 Poole v. Poole, (1871) Ch. App 17.
5 Bankruptcy and Insolvency Act, RSC 1985, e-B-3.
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The Rule Against Double Portions and the Presumption of Ademption b

Advancement

Hotchpot has sometimes been referred to as the rule against double portions, or the
presumption of ademption by advancement. However, unless the will provides to the
contrary, only advances made during the testator’s lifetime are brought into hotchpot.
Where advances are made after the will is executed, the rule against double portions
and the presumption of ademption by advancement are often invoked. It should be
noted however, that the rule against double portions and the presumption of ademption
by advancement apply only between the testator and his/her child, or a person for

whom the testator stands in loco parentis.

Ademption by advancement is when the testator, after executing his will, subsequently
gifts all or part of the property the beneficiary is to receive pursuant to the testator’s will.
However, if the will does not contain a hotchpot clause which indicates the testator’s
intention to distribute the residue of his estate equally among his beneficiaries, the
strength and application of these principles have generally been discounted in Canadian
case law. The following cases indicate that the above presumptions have little or no
place in current Canadian jurisprudence in such circumstances. Only if there is
ambiguity in the will, which necessitates the introduction of extrinsic evidence as to the
testator’s intention to take advances made in the deceased’s lifetime into account in
distributing the estate, will such principles be considered. Even so, the rule against
double portions, like the presumption of ademption by advancement, are only
presumptions, which can be rebutted by evidence of a contrary intention on the part of

the testator.

In a 2004 decision of the Alberta Court of Appeal, in dealing with gifts made by the

testator to his son after he executed his will, the court reviewed the rule and stated:

6 Ainsworth, Re [1922] Ch 22.




“...[though] equity presumes that the donee cannot take both the full gift
and the full bequest...legal research shows so many exceptions to that
‘rule” that nothing remains of it in this case...Any “rule” about double
portions is a presumption at best,...not strong, and is easily rebutted. *

The Court went on to note:

“The decided cases on the presumption against double portions, are
English and old; few Canadian cases can be found. The cases put a
narrow construction on what is a portion or an advancement triggering the
presumption.

... [as it is a] branch of the doctrine of ademption...it arises only if there is
some similarity between the bequest in the will and the asset transferred
before death. In particular, a gift of land cannot adeem a bequest of
money (or vice versa). So the presumption does not apply to
land..(Indeed the authorities conflict on whether the presumption can even
apply to a bequest of the residue...” 8

In Re Cross Estate 9 the will provided that the residue of the testator’'s estate was to be
held in a spousal trust and then distributed on the death of the wife. The will also
provided that the trustees were to be given discretion to advance $5,000 to the
testator’s son to establish him in business and that upon attaining the age of thirty, the
son was to receive a legacy of $10,000. The trustees sought the advice and direction of
the court as to whether the $5,000 was to be treated as an advance on the legacy, thus
reducing the amount the son would receive at thirty years of age, from $10,000 to
$5,000.

The Court ruled that the advance of $5,000 was a charge against the capital of the
residuary estate and not the legacy. As the son had no claim, either direct or

contingent, to the residue of the estate, there was no “advancement” to be taken into

7 Plamondon v Czaban, 2004 ABCA 161, as cited in Campbell v. Evert, 2018 ONSC 593, 2018 CarswellOnt 988.
(See also Campbell v Evert, 2018 ONSC 2258, 2018 CarswellOnt 5960 re costs awarded)

8 1bid, paragraph 45.

9 Cross Estate, Re, 1965 CarswellIBC 29, 51 W.W.R. 377 (BCSC).
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account. More importantly, Justice Wootton held “...where there is no hotchpot clause

none will be implied.” 1°

The recent Ontario decision Campbell v. Evert 11 underscores the need to include a
hotchpot clause in a will if the intent is to bring advances into account to equalize the
beneficiaries’ entittements. A party, who seeks to argue that a testator who advanced
monies to some of the beneficiaries of his estate during his lifetime but did not include a
hotchpot clause in his will intended to treat all of them equally, will now find it very
difficult to rely on the rule against double portions and the presumption of ademption by

advancement.

In 1990, Dr. Evert gratuitously transferred the family cottage (then valued at $145,000)
to Peter. She also executed a will in 1990 which provided her daughter, Monica, with a
$145,000 bequest. She then divided the residue of her estate equally between Monica

and Peter.

Issues subsequently arose between Monica and Peter related to the management of
their mother’s care and assets. Dr. Evert created an inter vivos trust in 2000. She was
the beneficiary during her lifetime but on her death the document provided that Monica
would receive a legacy of $150,000, and the balance remaining in the trust would be
divided equally between Monica and Peter. In 2001, Dr. Evert transferred her home to

Peter for no consideration.

At the time of Dr. Evert's death, the trust was valued at $550,000 and the estate
$190,000. Monica received $150,000 from the trust and the balance was divided
equally between Monica and Peter. Monica then sought her legacy of $145,000 from
the estate before the balance was divided between Peter and her. There was no
dispute regarding the validity of any of the documents or transfers executed by Dr.
Evert.

10 |bid, paragraph 5.
11 Campbell v. Evert, supra.
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Peter took the position that Monica was not entitled to the $145,000 legacy under the
will and that the intent of his mother was that the $150,000 under the trust was in lieu of
the $145,000 bequest in the will, and not in addition to it. He relied on the rule against

double portions and the presumption of ademption by advancement.

Lococo, J., citing the analysis by the Alberta Court of Appeal in Plamondon with
approval, stated that there was absolutely nothing in the language of the trust
agreement or the will connecting the two amounts to be paid to Monica under each
document. The trial Judge noted that he was bound by the principles enunciated in Re
Robinson, 12 which clearly state that “...as a general rule, extrinsic evidence as to the
testator’s intention is not permissible to contradict the clear and unambiguous language
of a testamentary document.” '* Even if he allowed extrinsic evidence to be admitted
related to Dr. Evert’s intention, His Honour determined that the presumption against
double portions would not apply as the evidence related to Dr. Evert’s transfer of the

cottage and family home to Peter, rebutted the presumption.

These decisions can be contrasted with those of Re Prittie and Re Barrett, discussed

later in this paper.
What Constitutes an “Advance”?

As can be seen, loans, gifts, transfers, and conveyances may all be subject to hotchpot.
However, there can be some very difficult practical and evidentiary issues. |s a small or
nominal gift (subjective of course to the testator and/or beneficiary) to be taken into

account? ' Who has a record of such a gift? Is a gift of jewellery from a mother to a

2 Rondel v. Robinson Estate, 2010 ONSC 3484.
3 Campbell v. Evert, supra, paragraph 58.
41t has been held that the advances “....must be sufficiently large to give rise to a presumption that they are a

permanent provision for the beneficiary, and perhaps form a large part of the estate of the person making the
advance.” Williams on Wills, 9" ed. (London: LexisNexis Butterworths, 2008) page 926, [100.6]; also see Re
George’s Wills Trusts, [1949] Ch 154,
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daughter to be taken into account? How do you value the jewellery — is it insurance,
replacement or fair market value? If fair market value, is it the value when it is gifted or
the value on the mother’s death? Should interest be calculated and paid on advances?
Can real property be considered when calculating the advance? If real property is
conveyed do you take into account the value as at the date of the conveyance or at the
date of death? What if the beneficiary has improved the property or sold it before the
testator's death? Theobold states that advances for the purpose of determining what
comes into hotchpot do not ordinarily include real property unless the testator evidences

a contrary intention to include it. ' (However see Re Nordheimer discussed later in this

paper).

These and many similar questions have created difficulties for estate trustees and the
court in determining precisely what goes into hotchpot, and how to value such

advances.

It is beyond the scope of this paper to address all of these questions and other issues
that arise when dealing with, and interpreting, hotchpot clauses. What follows highlights
the most significant principles which have evolved from English and Canadian decisions

pertaining to hotchpot clauses.

Valuing the Advance

Clearly the starting point with respect to any hotchpot clause, is the document itself,
whether it be a will or other trust document. One of the oldest reported Ontario
decisions dealing with hotchpot clauses answers the question of “when” the advance to

the beneficiary applies for the purpose of bringing it into hotchpot.

Re Nordheimer 6 deals with hotchpot clauses in both a testator’s a will and in marriage

settlement trusts for his daughters (such marriage settlements being similar to a trust

5 Theobold on Wills, supra, page 855, 36-036.
16 Nordheimer, Re, 1913, CarswellOnt 848, 14 D.L.R. 658.
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deed), which were executed by the testator. Generally under each of the marriage
settlements, the testator settled specific assets in a trust for the daughter so that she
could enjoy the income from the settlement during her lifetime, with the capital available

to her spouse and issue on her death.

The marriage settlement for each daughter was completed at different times. One was
settled at the first daughter's (A’s) marriage, and the other well after the second
daughter’s (B’s) marriage. The testator transferred both land, stocks and bonds to A’s
settlement trust, while the testator transferred only stocks and bonds to B’s marriage
settlement trust. Further, while B was entitled to all of the income generated from her
settlement trust, A was limited to receive only $1,500.00 per year of the income
generated by her trust. There were additional differences in the terms of each of the
settlements, but both contained hotchpot clauses stating that the daughter would not
take any share in the deceased’s residuary estate without first bringing the value of the

assets transferred to the trusts into hotchpot, and accounting for them.

The estate trustees sought the assistance of the Court to ask whether the advances
made by the testator to each daughter under the marriage settlements were to be
brought into hotchpot in determining their respective entittement to the deceased’s

estate, and if so, what amount was to be accounted for.

Middleton, J., quoting Thornton on Gifts and Advancements (Ed. of 1893, pages 605-
606) stated:

It is astonishing how little authority is to be found upon the question. In
Thornton...., the matter is thus dealt with: “Shall the advanced distributee
be charged with the property advance at its value in advanced, or when
the intestate dies, or when the final distribution of the estate is
made?....The advanced distributee shall be charged with the value of the
property as of the date of its advancement. This is eminently proper; for
the property, especially if personality, might be of little value at the death
of the intestate or the time of the final distribution; and it would be
manifestly unfair to the other distributees that the advanced distributee
might have the use of the property for many years, and then be required to

10
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account only for its value less the decrease in value from wear and tear
and usage. “ "7

His Honour, having noted that the trustees were given full power to change the
investments of each marriage settlement, determined that the value of the assets at the
time they were transferred by the deceased to the daughter’s respective marriage
settlement, was the amount that was to be taken into hotchpot and deducted from each

daughter’s entitlement to the testator’s estate. Middleton J. concluded:

‘In other words, the testator, by making the advancement, desires the
capital sum advance to be treated as a payment pro tanto on account of
the ultimate portion of the child. He foregoes the enjoyment of the income
of this fund during the rest of his life, but neither income nor any increment
of the settled fund is, in the absence of special direction, to be credited
upon the ultimate portion.” 8

Clearly, this is authority for the principle that only the amount actually advanced should
be brought into hotchpot. This is easily done with respect to assets which have a
specific ascertainable value as at the date of the advance. This includes cash, stocks,
bonds, etc. However, where real property or other assets which would normally be
appraised, are transferred or gifted, without attaching a specific value to them, this
creates more difficulty. However, retrospective analyses or appraisals can usually

provide a fairly definitive value for the purpose of the hotchpot amount.

If the testator, in his will, or in another document, specifies the amount that is to be

taken into hotchpot, then that amount must be included, even if the advance was a loan

that had been partially repaid by the time the testator dies. ' However, if there is no
amount stated in the document, the actual amount of the loan outstanding at the time of

the testator’s death is the only amount that should be included in hotchpot. 2°

7 |bid, paragraph 22.
'8 1bid, paragraph 26.
9 Re Wood, Ward, v Wood, (1886) 32 Ch D 512.
20 Re, Kelsey, Woolley v. Kelsey [1905] 2 Ch 465.
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What if the advance/qift is made after the date of the testator’s will? What if it is made
after the testator's death? The 1940 Ontario decision, Re Prittie, 21 and the 2013
Alberta decision in Re Barrett Estate, 22 address these issues. In each case, the court

carefully examined that wording of the hotchpot clause before making its decision.

In Re Prittie the testator died January 30, 1928, leaving a will dated March 18, 1924.
His widow died July 8, 1939, leaving a will which was a mirror image of the testator’s
will. The testator’'s will provided that his widow was to receive the income from a
spousal trust comprising the residue of his estate, and that on her death (after payment
of some legacies) the residue was to be divided equally among their surviving children,

provided that:

“....in arriving at the shares of the residue of my estate, my Executor and
Trustee, shall take into account all conveyances, transfers of any property,
real and personal, made to any Trustees or Trustee by me or by my said
wife or at our or either of our directions for the benefit of any of my
children, and also any gift made by me or by my said wife to any of my
children unless in the making of such gift a contrary intention is
expressed”. 23

While the will does not expressly state it is a hotchpot clause, the effect of the provision
is that anything advanced to the children by the deceased or his wife was to be taken

into hotchpot.

The estate trustee sought the direction of the court with respect to whether the hotchpot
clause operated as at the date of the testator’'s death, or as at the date of the widow’s
death. Further, he questioned whether gifts made by the widow in her will were also to
be taken into hotchpot. The deceased had made gifts in varying amounts to their
children during his lifetime. His widow had done so as well, and had also made gifts in

varying amounts to the children in her will.

21 Prittie, Re, 1940 CarswellOnt, [1940] O.W.N. 28.
22 Barrett Estate, Re, 2003 CarswellAlta 1787, 2003 ABQB 986, 4 E.T.R. (3") 163.
23 prittie, Re, supra, paragraph 10.
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Kelly, J. held that his first duty was to examine the language of the will itself to ascertain
the testator’s intent. If “...that intention plainly appears and is capable in law of being
carried out...,” 2 then case law and principles of construction would not come into play.
After reviewing the testator’s will he concluded that it was evident that the testator, by
using very broad and sweeping language, including not only “all conveyances, transfers
and gifts”, but also anything that benefitted his children, clearly intended to achieve

equality among his children with respect to the disposition of his estate.

The Judge then went on to find that by including all transfers/gifts made by his wife, and
knowing that one of the two would predecease the other, the testator could only have
intended that all advances made by both of them during their lifetimes were to be
brought into hotchpot. Further, as the testator did not restrict the meaning of “gifts” in
any way, and made no reference to his or his wife’s “lifetime”, Kelly, J. found that gifts
made by the wife to the children under her will also fell within the clause and were to be
brought into hotchpot. The testator’s intent (as gleaned from the wording of the clause)
was to equalize all benefits provided to their children at any time, so that each child
would receive the same amount from his/her parents’ global estate. The Court held if
the testator had intended otherwise he would have expressed an intention to the

contrary in his will.

In Re Barrett, the Alberta Court of Appeal dealt with a will which also did not explicitly
refer to a hotchpot clause. In Mr. Barrett’s will he directed that the residue of his estate
was to be divided equally among his three sons, “...taking into account amounts lent or
given to each of my sons as per the attached list by myself or my wife adjusted to
present value at the date of my death using the Consumer Price Index as an inflation
factor.” 2° The wife predeceased the testator, but as in Re Prittie, her will was a mirror

image of the testator’s will.

24 |bid, paragraph 12.
25 Barrett Estate, Re, supra, paragraph 2.
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At the time of the testator’s death three lists were discovered — one list in the testator’s
handwriting which was executed before the will was signed (the “Pre-Will List”); and two
lists which post-dated the execution of the will; one in each of the testator’'s and the
wife’s handwriting (the “Post-Will Lists”).

The estate trustee sought the advice and direction of the Court as to whether the
advances referred to in each of the Pre-Will List and the Post-Will Lists were to be taken
into hotchpot. As the Pre-Will List existed prior to the will, was referred to in the will,
was confirmed to be in the testator’'s handwriting, and was found with the original of the
will, the advances set out in the list were deemed to be included through the doctrine of
incorporation by reference. In fact the Pre-Will List was submitted to probate as part of
the will proved in solemn form. 26 Further, despite a claim by one of the sons that he
had repaid a portion of the amount advanced to him as set out in the Pre-Will List, the
full amount advanced to the son as stated in the Pre-Will List, was brought into
hotchpot, consistent with the principle set out in Wood, Ward v. Wood, referred to
earlier, where it was held that if the amount to be included in hotchpot is specifically set
out in the will (and it was when the Pre-Will List became part of the probated document),

there is no reduction for any amount alleged to be repaid to the testator.

The issue which created the most difficulty for the estate trustee was with respect to the
Post-Will Lists. The hotchpot clause referred to an “attached list” which of course was
the Pre-Will List. On what basis could it be said that the testator intended that the Post-
Will Lists advances also be taken into hotchpot? The Court held that as there was
some ambiguity as to whether the advances set out in the Post-Will Lists were to be
taken into hotchpot, it allowed extrinsic evidence to be admitted to assist the Court in
making its determination. This evidence included the drafting lawyer’s affidavit which
included:

a) His discussions with the testator regarding loans he had made to his sons, and in

particular one son, who he felt was irresponsible with money;

26 1bid, paragraphs 28-29, see also Tucker v Tucker, 168 A.P.R. 102 (Nfld. T.D.).
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b) The instructions he had received from the testator to include not only the
hotchpot clause but also the CPI clause to ensure fairness, due to the timing and
extent of the loans;

c) That the testator kept a notebook (which the lawyer saw on a number of
occasions) detailing each loan, and that the testator, at times, provided the
lawyer with copies of pages of the notebook;

d) That the testator gave him a copy of the same Pre-Will List that was found with
the original will, and;

e) That the testator would from time to time give him sheets which reflected the

original Pre-Will List, but which had been updated to reflect the additional

advances. The lawyer confirmed that the wife also provided him with her Post-

Will List and that both Post-Will Lists were in his files at the time of the testator’s

death.

The other evidence before the Court was that two of the sons admitted that they had
received all of the advances listed on the Post-Will Lists. The son who had received the
greatest amount of advances under the Post-Will Lists tendered no evidence at all
(including denying he received the advances listed) but simply took the position that the
testator had not intended to include these amounts in hotchpot, and also that he had

repaid a portion of any amounts so advanced.

Coutu, J. found on a balance of probabilities that all of the Post-Will transactions did
occur, and that this raised the rule against double portions. The Court held that the
testator was presumed to have wanted all of these transactions to be taken into account
by creating the lists, to equalize the benefits to be received by each of his sons. The son
who opposed their inclusion, failed to rebut the presumption inherent in the rule.
Further, the Court, invoking the equitable doctrine of presumption of ademption by
advancement, determined that regardless of the presumption, the joint intention of the

testator and his wife, in not knowing who of them would predecease the other,

15
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evidenced their joint intent that the estate “...on the last of them to die would be

adjusted for all advances made by either of them to each of their three sons.” 2’

Accordingly, if there is a hotchpot clause (which normally applies only to pre-will
advances unless it specifically refers to gifts in a will), it can extend to post will
advances through the rule against double portions and the presumption of ademption by
advancement. If there is evidence of the intent to equalize all advances, and provided
there is nothing in the will or otherwise to support a contrary intention on the part of the

testator, all advances will be brought into hotchpot.

Interest on Advances

In Re Barrett, the testator specifically required the estate trustee to adjust to “...present
value at the date of my death using the Consumers Price Index as an inflation factor”. 28
Again, the executor was required to look to the particular wording of the will in adding
this amount to each advance before bringing it into hotchpot. But what if there is
nothing in the will about interest on the advances? As seen in Re Nordheimer, it has
long been established, that absent a requirement in the will, neither income nor a
growth in the value of capital advanced can be added to the original advance when

determining the hotchpot amount.

While it is thus clear that no income or capital growth can be added to the advance for
the purpose of hotchpot unless the will states otherwise, the Courts have held that
interest is to be added to advances from the date of the testator's death to the date of
distribution to the beneficiaries. 2° The English decision of Re Willoughby, Willoughby v.

Decies ° sets out the principles regarding interest:

‘(1) that no interest is charged against an advanced child prior to the
testator’s death; (2) that where the period of distribution of the testator’'s

27 1bid, paragraph 43.

28 |bid, paragraph 2.

29 Stewart v Stewart, (1880) 15 Ch D 539.

30 Re Willoughy, Willoughy v Decies, [1911] 2 Ch 581 CA.
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property is at the testator's death [i.e. the estate is immediately
distributable], interest is charged against an advanced child from the death
and not from the subsequent date at which in fact the distribution takes
place; (3) that if the period of distribution is at the expiration of a period of
accumulation or of a prior life interest, interest is charged not from the date
of death but from the period of distribution; and (4) that the effect of a

charge upon the residue, such as a life annuity secured by a fund set
apart to meet it, does not alter the period of distribution.” 3

The decision of Re Poyser, 3 as cited in Re Willoughby, provides authority for the rate
of interest that is to be charged. As noted above, this can be from the date of the
testator’s death if there is no life interest in the estate, or from the death of the life
tenant. The rate in these cases is stated to be four (4) percent per annum, unless the

will specifically provides for a different rate.

While the principles set out in Re Willoughby were followed by Kelly, J. in Re Prittie, as
he calculated interest from the date of the wife’s death ( she had a life interest in the
testator’s estate), His Honour applied a rate of five (5) rather than four (4) percent on
the advances. It is not clear from the reasons whether this rate was set out in the will or

whether he felt it was a more applicable rate in 1940.

What can be Brought into Hotchpot and by Whom?

As noted earlier, the wording of the hotchpot clause is paramount in determining what
comes into hotchpot, and when. The advances can be limited to those made during the
testator’s lifetime, but can also include gifts under the testator’s will. Theobold states
that:

“A direction that, if a parent should during his life advance or pay any sum

for the benefit of his children, the sums are to be brought into account,
does not include a share taken under the father’s intestacy nor benefits

31 1bid, at page 597.
32 poyser, Re [1908] 1 Ch 828.
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given by his will. But the direction may be so framed as to include gifts by
will....” 33

Advances can also include property that passes to the beneficiary on the testator’s
death by right of survivorship, or as a designated beneficiary. 3¢ The amount to be
brought into hotchpot may also include advances made by others (such as the testator’s
spouse) as seen in Re Prittie and in Re Barrett. However, it could also include
advances made by other family members (such as grandparents, aunts, uncles, etc.), or

from trusts or other entities.

In Northmark Mechanical Systems Inc. v. Watson Estate 35 the Court had to deal with
the following clause:
“Before any of my children, including without limitation my son, Richard
Watson, takes a share in my residuary estate, he or she is to take into

account and hotchpot all amounts due and owing to me by him or her at
the date of my death.” 3¢

While the facts are too complex to go into in detail in this paper, the testator loaned her
son Richard, significant amounts of money to invest in the stock market, both on his and
on her behalf. These investments were undertaken only through her brokerage
account. Richard took the funds loaned to him by his mother and put them into his
company, Northmark, who then acquired the investments. The corporate records and
financial statements of Northmark were quite convoluted and their accuracy was
questioned by the estate trustees (the deceased’s daughters), The estate trustees
asserted that Richard had improperly organized his and Northmark’s affairs to defeat
the hotchpot clause by manipulating the Northmark shareholder loan account related to

the purchase of the stock investments. Richard disputed that he owed the estate any

33 Theobold on Wills, supra, page 855, 36-035.

34 Falconer Estate, Re, 1949 CarswellBC 102, [1949] 2. W.W. R. 1171 (BCSC).

35 Northmark Mechanical Systems v Watson Estate, 2010 BCSC 176, 2010 CarswellBC 293 (BCSC).
36 Ibid, paragraph 3.
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monies and commenced a claim on behalf of Northmark, asserting that his mother’s
estate owed Northmark over $400,000.

The issue before the Court was whether the claim by Northmark against the estate
could proceed independently of the action commenced by the estate against Richard.
The Court concluded that the two matters had to be heard together.
“...the determination as to what is owing under the hotchpot, how it will be
satisfied, and what portion of the proceeds are available to be used in that
regard will be decided in the probate action. The relationship of the

allocation of those proceeds to the shareholder’s loans has been raised in
...this action.” %7

What if a Beneficiary Predeceases the Testator?

The wording of the will is also key in determining whether the advance will be brought
into hotchpot if the person to whom the advance was made predeceases the testator. If
the will divides the residue among the testator’s children, with a gift over to the issue of
any child who predeceases the testator, any advance made to the deceased child will
not be taken into hotchpot against the deceased child’s issue unless the will specifically

states that it is to be so taken into account. 38

Hotchpot and Intestacy

Hotchpot is a concept so entrenched in the common law, that it has been extended (in

some circumstances) to intestate succession. Section 25 of the Estates Administration
Act 2 provides that where there is evidence that the deceased advanced property to a

child during his lifetime, and the advance is equal to or greater than the share the child
(or his or her issue) is entitled to on intestacy, then such advance will be taken into

account in the distribution of the intestate’s estate. For an excellent discussion on this

37 1bid, paragraph 73.
38 Theobold on Wills, supra, page 857, 36-041.
39 Estate Administration Act, R.S.0. 1990, c. E22.
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topic and others related to hotchpot clauses, see Corina S. Weigel’s paper, “Hotchpot

Clauses — A Primer” 40

Summary

Hotchpot clauses can be very useful in estate planning. They can also however, be a
drafter’s nightmare and a litigator’s dream. It is difficult to craft a hotchpot clause which
covers all issues and future contingencies. With the advent of multiple wills, multi-
jurisdictional wills, and alter ego and joint partner trusts, it is increasingly difficult to draft
such clauses. Further, even a well drafted clause can be affected by claims made
against the estate such as equalization under the Family Law Act, and dependent’s

relief claims under the Succession Law Reform Act.

Without doubt, extreme care must be taken by the solicitor who is asked to include a
hotchpot clause in a will. Thankfully there are a number of valuable resources available
which analyze the components of hotchpot clauses and provide excellent precedents.

These include:

1. Corina S. Weigel, “Hotchpot Clauses — A Primer” (referred to earlier in this paper)

2. Jordan Atin, “Wills and Estates Practice Basics”, Law Society of Upper Canada
CPD (March 27, 2017)

3. Williams on Wills, 9t edition, (London: LexisNexis Butterworths, 2008) (including
clauses which are intended to exclude hotchpot, and the rule against double

portions)

40 Corina S. Weigel, “Hotchpot Clauses — A Primer” Fourth Annual LSUC Estates and Trust Forum (Nov. 20-21,
2001).
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Beneficiary Designations and Minor Children
Susan J. Stamm & Kiran Arora, Counsel, Office of the Children’s Lawyer!

Children are often named as beneficiaries of life insurance and investments (such as
TFSAs, RRIFs or RRSPs). Because children are parties under a disability, they cannot
(and should not) receive the funds directly. The funds are typically received by a trustee
who holds the funds for the child until the child reaches majority.

Typically, the signing of a beneficiary designation is not done with the same formality as
a will (even though the insurance or investment may be large) and very seldom is a
lawyer involved in the signing process. In some cases, the forms are signed when a
person commences employment and is signing a large number of forms. Little to no
advice is provided when forms are signed. As such, it is questionable how carefully the
person signing the designation reads it, and whether he or she understands what will
become of the funds designated to the child.

The Trustee Clause

When a person fills in his or her beneficiary designation, it is the fine print on the form
that determines whether there is a trustee, and what that trustee’s powers are. Most forms
contain a space whereby the person signing the form can name a trustee to receive the
funds for the child.

The forms differ, and they tend not to offer options. Some forms allow the trustee to
encroach on the funds for the beneficiary during his or her minority; other forms are
silent. The encroachment terms are set in a short paragraph (typically in “fine print”)
under the trustee clause. Either the fine print is there, or not. One cannot check off the
option or cross it out. It is standard to the policy or RRSP or investment.

Where forms are silent on the trustee’s powers, the form creates a “bare trust”. The
trustee may hold and invest the funds, but cannot pay out any amount for the minor child
(for education, for sports, for counselling, for orthodontics etc.).

The other item of note is that the trustee clause on these forms is always limited to the
age of majority. The clauses never permit the holding of the funds beyond the age of 18.
As such, when the child turns 18, he or she is entitled to receive his or her funds.

A trust can be drawn up, as part of an estate plan, or separately in order to provide the
trustees with powers not contemplated by the forms. However, based upon what we see at
the Office of the Children’s Lawyer (“OCL”), such trusts are rarely prepared for
beneficially designated insurance or investments, even when the amount of the fund is
significant.

! This paper is an update of the paper which was presented at the LSUC Six Minute Estates Lawyer in
2011.



It is not clear what insurance companies and investment companies advise trustees when
they send them the cheque “in trust for” the minor child. The cover letters that we see
offer no advice or direction at all. As such, it may be that trustees are not specifically
advised of their responsibilities or whether they have the power to use the funds for the
beneficiary. This can become a serious problem down the road.

Further, it may be that such trustees are never advised to keep accounts or records
concerning their investment and encroachment on the trust, or even remit taxes.

No Trustee

In some cases, a child is beneficially designated, but no trustee is named to receive the
funds. Where the money or personal property payable to the child exceeds $10,000, the
insurer or investment company must either pay the funds to the Accountant of the
Superior Court of Justice (“ASCJ”) to be held to the credit of the minor, or to a court-
appointed guardian of property?.

Where the funds payable to the child do not exceed $10,000, subsections 51(1) and
51(1.1) of the Children’s Law Reform Act, R.S.0. 1990, c. C.12 (“CLRA”), permit
payment of the funds directly to the child, if he or she has a legal obligation to support
another person, or to the child’s parent or legal custodian. Subsection 51(4) provides that
the parent or legal custodian who receives these funds “has the responsibility of a
guardian for the care and management of the money or personal property”.

Funds may be paid into court (to the ASCJ) by way of an affidavit under subection 36(6)
of the Trustee Act, R.S.0. 1990, c. T.23 setting out the name, address and date of birth of
the minor child, the reason the child is entitled to receive the funds, and the name and
address of the child’s parent or custodian.

Section 220 of the Insurance Act, R.S.0. 1990, c. 1.8, requires insurance funds in excess
of $10,000 to be paid to the ASCJ if no trustee is named, or to a guardian of property
appointed by court order.

If a dependant minor is a beneficiary of a Registered Retirement Savings Plan (“RRSP”),
it is sometimes financially advantageous to purchase an annuity with the RRSP proceeds
to reduce the income tax payable on disposition®. Failing to designate a trustee for an
RRSP means that there is no person with authority to purchase the annuity, and a
guardianship application may be necessary in order to purchase the annuity, even if the
annuity payments are to be paid to the ASCJ.

Insurance companies, banks and investments advisors often provide a standard form letter
advising the parent or custodian of the child that because no trustee was named, the funds

2 Caldwell, E.D., Romanko, C. M., & Southall, A., “Kids’ Stuff: Minors’ Property Issues in Ontario,
Manitoba and British Columbia”, [2007] 26 ETPJ 229 at pp 230-232.
3 Caldwell, E.D. et al, supra, at p 234



will be paid to the ASCJ, unless the parent or custodian obtains a guardianship judgment
under the CLRA.

If funds are paid to the ASCJ, the OCL is notified. If a parent (or anyone else) makes
application for a guardianship judgment, the OCL is served. The OCL responds to the
application on behalf of the child.

Guardianship Judgments and Accounting

In many cases, the OCL is notified of the existence of the insurance or investment
payable to the child through a guardianship of property application®.

A parent is automatically a guardian of a child’s person, but not guardian of a child’s
property®. In order to become a guardian of property, the parent (or “any other person”)
must apply, on notice to the OCL for his or her appointment as guardian of property for
the child under section 47 of the CLRA.

Unlike the Substitute Decisions Act, S.0. 1992, c. 30 (“SDA”), the CLRA does not have a
standard form management plan. However, section 49 of the CLRA, which sets out the
criteria for appointment of a guardian, includes “the merits of the plan proposed by the
applicant for the care and management of the property of the child”, among other things.

An application for guardianship may either be brought in the Ontario Court of Justice or
in the Superior Court of Justice®. However, only the Superior Court of Justice has
jurisdiction to grant a guardianship judgment that permits a guardian to encroach upon
the children’s funds’. Accordingly, if use of the funds, for any reason other than
reasonable management fees and expenses is proposed, application must be made to the
Superior Court of Justice®.

In Toronto, under the Practice Direction Concerning the Estates List of the Superior
Court of Justice, guardianship applications brought in the Superior Court of Justice
should be filed on the Estates List (not the Family Law List).

In some cases, we discover that the person bringing the application (usually the child’s
parent or guardian who was not named as trustee) has little understanding of his or her
options. Common misconceptions include concerns that funds with the ASCJ are poorly
managed and concerns that funds will be entirely inaccessible.

By the time the OCL receives the guardianship application, the drafting lawyer has
incurred fees, which he or she often expects to recoup from the minor’s funds. In many

4 See Seo, B. “Guardianship of Property Applications Involving Minor Children”, 35" Annual OBA
Institute: Trusts & Estates Law — Grave Consequences: Traps and Pitfalls in Contemporary Estates Law,
February 16, 2010, for a more complete discussion of this issue

5Seo, B., supra, atp 1

& Family Law Rules, O.Reg 114/99, rule 1(2)(a)(iii)

"CLRA, s 59(1)

8 Green v. Green Estate, 1993 CarswellOnt. 1771 (Ont Prov Div)




applications, the OCL cannot consent to the guardianship. Further, the OCL is often of
the view that it is not appropriate for the minor child to pay for the cost of a guardianship
application, especially when it does not succeed.

Common problems are as follows:

1. The person seeking to manage the funds has a conflict of interest because he
or she, as parent/guardian of the child, wants to access the funds to defray his
or her own support obligations to the child.

2. The person seeking to manage the funds has no experience managing money,
has a history of poor financial management and/or cannot obtain a bond.

3. The person seeking to manage the funds proposes a scheme that is more
beneficial to him or herself (for example purchasing a home, cottage or car for
the family unit with the funds) than for the child.

4. The person seeking to manage the funds proposes a scheme that is very risky
(investing in his or her own business venture, for example).

The court has discretion to dispense with the posting of a bond for a parent/guardian of
the child®; however, in many cases, the OCL insists on it.

The OCL provides information to guardianship applicants, on the pros and cons of being
a guardian as compared to paying funds to the ASCJ. The OCL also has sample judgment
terms to assist counsel in drafting the guardianship judgment and management plan. We
require guardians to sign the management plan which is a schedule to the judgment.
Sample terms for a guardianship of property judgment and a management plan are
attached to this paper.

Many guardians are keen to be appointed, but over time, find being a guardian paper-
intensive, and complex with respect to keeping accounts. Section 52 of the CLRA
provides that a guardian “may be required to account or may voluntarily pass the
accounts in respect of the care and management of the property of the child in the same
manner as a trustee under a will may be required to account”. The OCL insists on a
paragraph in the guardianship judgment requiring every guardian to account for his or her
management of the guardianship assets, to provide informal accounts to the OCL by a
certain date, and pass accounts if required. However, our files are replete with excuses
from guardians who failed to keep accounts. Some guardians claim never to have
received a copy of the judgment from their own counsel or advise that they did not know
they were required to keep accounts, or manage the funds in accordance with a
management plan.

9 CLRA, s55(2)



The OCL typically follows the guardianship to the child’s 18™ birthday. Depending on
the circumstances, we may insist on annual accounting, less frequent accounting, and
when informal accounts reveal problems, we require a court passing of accounts.

The costs of this process can be staggering. Recent cost decisions in guardianship
disputes concerning incapable adults, suggest that in cases where an adult seeks
guardianship inappropriately, the costs of doing so may well be paid by the guardian
personally, and not the minor child beneficiary through his or her trust°.

Finally, a guardianship under the CLRA comes to an end at age 18, regardless of whether
the child has capacity to receive the funds. A further guardianship judgment, under the
SDA, is required for an adult (over 18) if he or she is incapable of managing his own
property. For all other children, they are entitled to receive their funds at 18.

Payment to the ASCJ

There appears to be a common misconception that payment of the funds to the ASCJ is
not a good thing. Common misconceptions include:

e funds paid into court are inaccessible;
e funds paid into court are not invested; and
e the cost of management of funds paid into court is high.

In practice, payment of funds to the ASCJ is often the best outcome for a child and his
parent!?,

Payment to the ASCJ can render funds that were beneficially designated to a minor child,
without a trustee, or to a trustee without authority to encroach, accessible for the child’s
needs through the OCL’s Minors’ Funds program, established pursuant to rule 72.03(3)
of the Rules of Civil Procedure. Information concerning the Minors’ Funds program is
attached.

The ASCIJ is a professional investor and can manage a child’s funds without any conflict
of interest or emotion.

The ASCJ charges fees in accordance with the Office of the Public Guardian and Trustee
(“OPGT”) Fee Schedule, as follows:

e no fees are payable on the initial receipt of funds;

10 See for example, DeVries, J., “Making Sense of Cost Awards in Estate and Guardianship Litigation: a
Witches Brew”, pp. 26-32; Whaley, K. A., “Costs: Discretion, Proportionality, Access to Justice and Other
Considerations”, pp. 16-22, 25-33, 34-36 and Martin, J. “Costs and the New Order — Clear as Mud”, pp.
10-11, 36™ Annual OBA Institute: Trusts & Estates Law - Brave New World: Building a Thriving Trusts
and Estates Practice in the 21 Century, February 3, 2011

11 Jones (Guardian at litem of) v. Downing, 2001 CarswellOnt 1180 (Ont SCJ)




e it is the policy of the OPGT never to encroach on the capital of a minor’s trust
funds;

e although the authorized fees are 3% on receipts and disbursements and 3/5 of
1% as a care and management fee, fees are waived by the OPGT to the extent
that total monthly fees exceed the amount of income earned on the minor’s
trust funds, eg. if total monthly fees were $75.00 and the income earned on the
trust was $50.00, the fee payable would be reduced to $50.00 for the month.
This is particularly advantageous to children in times of low interest rates.

The ASCJ operates a Fixed Income Fund, Canadian Income and Dividend Fund and a
Diversified Fund. The allocation of the minor’s funds will be partially determined by the
minor’s age and the payout date for the funds. More information on funds held by the
ASCJ can be found at:

https://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/ascj.pdf
The PDF document answers a lot of common questions about accounts held by the ASCJ.
And, the ASCJ keeps meticulous accounts.
No Notification to the OCL

When a certificate of appointment is applied for in an estate, and a minor child is a
beneficiary, the OCL must be served. Staff at the OCL review the will (or the distribution
under intestacy), and in certain circumstances follow up with the estate trustee or his or
her lawyer to confirm that the minor beneficiary’s funds are invested in accordance with
the will, or paid to the ASCJ or a court-appointed guardian of property.

The OCL may also inquire of the estate trustee concerning assets passing outside of the
estate, in order to ensure that joint assets that should be estate assets are included in estate
accounts.'? In some cases, through these inquiries, the OCL learns of beneficially
designated assets for minor children. However, an estate trustee might not know of the
insurance or investment asset that was designated to the child if a different person is
named trustee. If we learn of insurance or investment assets designated to a child, or
jointly held assets that pass to a child, we do inquire as to whether the funds were
properly received and invested by the trustee, confirm whether the trustee has
encroachment powers, and if no trustee is appointed, confirm that the funds are paid to
the ASCJ or a court-appointed guardian.

When a trustee for a minor child is named on a beneficiary designation, the OCL is not
notified when the trustee applies for the funds. As such, there is no check against
improper conduct by the trustee. The OCL is often contacted years after the payment of
funds to a trustee to try to find out what happened to the trust funds.

12 pecore v Pecore , [2007], SCJ 17 and Madsen Estate v Saylor, [2007] SCJ 18.



In many cases, we discover that the trustee never saw the actual beneficiary designation,
and may not have known whether or not he or she had the legal authority to encroach
upon the trust funds for the minor child’s benefit. It can be many years later, when a
person calls the OCL to complain about the trustee, or inquire about the funds, that it
comes to light that the trustee never did have this authority (and claimed not to know
about it). Further, the trustee may not have known to keep accounts, or did not keep
accounts.

In such cases, the OCL may compel a passing of accounts.
Separation Agreement Issues

Separated spouses often have a lot more problems with beneficially designated assets.
Most separation agreements require the payor spouse to have life insurance while he or
she is required to support his or her children.

These clauses tend not to be the main concern of parties when they are separating and
commonly the clauses say that payor spouse shall hold $x in life insurance designated (or
irrevocably designated) to the other spouse “in trust for the children” while he or she is
obligated to pay child support.

Common problems arise:

1. The receiving spouse gets $x in trust. She has 3 children. It would be the rare
case where she created 3 separate trust funds, one for each child, kept
meticulous records and then transferred the remaining funds to the child at 18.

2. While the main reason for having the insurance is presumably support
replacement, the clause does not actually give the receiving spouse authority
to encroach on the funds, and appears as a bare trustee clause.

3. Was a trust really intended? If the receiving spouse was supposed to just
receive the funds and use them as s/he saw fit, why not just make him or her
the beneficiary and do away with the trust terms?

4. What if the children are almost finished school or no longer entitled to
support? Do the children get the funds directly?

5. Are the funds payable directly to the children at 18 (as under a bare trust) or
when the children are no longer entitled to receive support from the deceased
parent?

6. The payor spouse changed the beneficiary designation and named someone
else as beneficiary (commonly, a new spouse or new children) or named the
children as beneficiaries directly, rather than the children’s other parent.



7. Or the payor spouse never changed the original beneficiary designation and
the funds went to the recipient spouse directly and not in trust (and she now
takes the position that these are her funds, not “trust” funds for her children).

8. Despite the fact that the recipient spouse is given the right to check on the
beneficiary designation (or irrevocable beneficiary designation), it appears
that this right is seldom exercised, and the problem is only discovered post-
death.

9. Another child is subsequently born to a new partner, and brings a support
claim against the estate and requests that these funds be clawed into the estate
to provide support.

This last scenario was considered last year by the Court of Appeal for Ontario in Dagg v
Cameron Estate. *® The deceased was required, by court order, to designate his former
spouse and mother of his two children as irrevocable beneficiary under the deceased’s
life insurance policy as security for child and spousal support. The deceased also left
behind a new partner and a child who was born three months after his death. The new
partner applied for dependant’s relief under Part V of the Succession Law Reform Act,
R.S.0. 1990 c. S.26 (SLRA), and sought a declaration that the proceeds of the life
insurance policy form part of the estate under section 72(1) of the SLRA, and be available
to satisfy the claim for support.

Both the application judge and the Divisional Court allowed the claw back, making the
life insurance funds available for the support claim of the new partner and her child.
However, the Court of Appeal allowed the appeal brought by the former spouse, an
appeal which was moot by the time it was heard as the parties had settled. The Court held
that the former spouse was a creditor in accordance with s. 72(7) of the SLRA and that the
portion of the policy’s proceeds needed to satisfy the deceased’s spousal and child
support obligations was not subject to claw back under subsection 72(1) of the SLRA.

For more information concerning life insurance as security for support, see “Update of
Trust Issues for Family Law Practitioners” by the former Children’s Lawyer, Debra L.
Stephens and E. Dianne Caldwell*4,

Drafting Issues

In some of our cases, the OCL sees estate plans that appear to assume that insurance or
investments are passing through the estate. The will, for example, may include carefully
drafted trust provisions requiring the estate trustee to hold the funds for the child beyond
age 18, and often well into adulthood, with encroachment provisions and stepped
inheritance.

13 Dagg v Cameron Estate, 2017 ONCA 366.
14 Stephens, D. L. and Caldwell, E. D. “Update of Trust Issues for Family Law Practitioners”, 3" Annual
Family Law Summit (LSUC; June 11, 2009)




However, the estate may ultimately receive very little in the way of assets and the
insurance or investment assets may pass to a trustee outside of the estate. In such cases,
the estate trustee may decide not to apply for a certificate of appointment, and the OCL
would therefore receive no notice of the estate or insurance fund at all.

In such cases, the insurance and investment assets pass outside of the estate, often to a
named trustee, in accordance with the beneficiary designation. While we cannot know the
intent of the person signing the designation, it is hard to believe that a person who paid a
lawyer to draft a will with trust provisions to age 35, intended for the child to receive
funds at 18, and intended for the trustee to hold those funds under a bare trust. One can
only wonder what advice the person signing the will or designation obtained at the time.

If a person is appointed as an estate trustee and also receives funds as trustee for a child
beneficiary, the person often does not appreciate that he or she is trustee under two
separate trust documents. For example, the will may direct the trustee to hold the funds to
age 25 and provide authority to encroach, while the beneficiary designation may create a
bare trust payable to the child at 18, or also gives authority to encroach, but in different
circumstances from the will. Furthermore, the estate assets, unlike the beneficially
designated assets, are not immune from estate creditors®®. If the funds are intermingled
and held in the estate account, the immunity could be severely compromised. If a person
is to be trustee under two (or more) trusts, he or she must understand the difference, keep
the funds separate from one another, and maintain separate accounts.

Accordingly, when drafting wills, a lawyer should make sure the client understands what
is to become of beneficially designated assets. If a trust is needed for these assets, the
trust should be drafted (and the insurance company, or investment company, should be
given a copy of the trust). Alternatively, the funds could pass into the estate, even though
Estate Administration Tax would be payable on the funds?é.

Summary

Beneficiary designations are usually signed in a less formal environment than wills or
trusts. Further, beneficially designated assets pass with less formality than estate assets,
and often without any notice to the OCL or the court. Trustees who receive these funds
appear to be rarely advised as to their responsibilities as trustees.

Lawyers can and should ensure that they understand about all assets of their client when
preparing an estate plan, and should never gloss over beneficially designated assets. The
biggest loser in such a case can be the child, named as beneficiary of the policy, either
because the legal fees of a guardianship (and subsequent accounting proceedings) are
sought to be charged to his or her fund, or because a trustee, unwatched or unadvised, or
both, improperly manages his or her trust fund.

15 Amherst Crane Rentals v. Perring, 2004 CanLIl 18104 (Ont. C.A.), leave to appeal to S.C.C. denied.
16 Estate Administration Tax Act, S.0. 1998, ¢.34


http://www.canlii.org/en/on/onca/doc/2004/2004canlii18104/2004canlii18104.html
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The Appointment of Estate Trustees During Litigation

An Estate Trustee During Litigation (formerly and elsewhere known as an "administrator
pendente lite") is appointed to manage and preserve the assets of an estate for its beneficiaries.
Such an appointment is most common in circumstances in which the validity of a testamentary

document is in issue, such that no other person possesses the authority to act as estate trustee.

Where a will or codicil has been alleged to be invalid by the filing of a Notice of Objection or
commencement of a court application, or where a Certificate of Appointment of Estate Trustee
has been ordered to be returned, the authority of an estate trustee named in a will or codicil
becomes unclear and an Estate Trustee During Litigation may be appointed to act in the interim,

pending resolution of the dispute by settlement or trial.

What is the Purpose of an Estate Trustee During Litigation?

The appointment of an Estate Trustee During Litigation may facilitate early steps in the
administration of an estate, such as ascertaining its assets, attending to payment of liabilities,
making interim distributions, and/or liquidating assets to be later made available for distribution.
The goal in appointing an Estate Trustee During Litigation has been summarized as being "to
bring independent, transparent, and accountable stewardship to [an] estate while the questions

raised between the parties are being resolved ... to protect the estate and its beneficiaries."!

Section 28 of the Estates Act provides the statutory authority for the appointment of an Estate

Trustee Litigation within the context of a will challenge. This section provides as follows:

Pending an action touching the validity of the will of a deceased person, or for
obtaining, recalling or revoking any probate or grant of administration, the
Superior Court of Justice has jurisdiction to grant administration in the case of
intestacy and may appoint an administrator of the property of the deceased
person, and the administrator so appointed has all the rights and powers of a

" Mayer v Rubin, 2007 ONSC 3498 (CanLll) at para 2.



general administrator, other than the right of distributing the residue of the
property, and every such administrator is subject to the immediate control and
direction of the court, and the court may direct that such administrator shall
receive out of the property of the deceased such reasonable remuneration as the
court considers proper.?

This section of the Estates Act is considered to have the following implications:

° The jurisdiction to appoint an Estate Trustee During Litigation under the
Estates Act only extends to those situations in which the validity of a will
is being challenged;

. The appointment of an Estate Trustee During Litigation by the court is a
discretionary matter;

° An Estate Trustee During Litigation can administer an estate in the same
fashion as an normal estate trustee, except that:

o An Estate Trustee During Litigation typically lacks the
authority to distribute the estate; and

o The court has discretion whether or not to award
compensation to an Estate Trustee During Litigation.?

An Estate Trustee During Litigation may be appointed by the court on an application or motion
for directions, pursuant to Rule 75.06 of the Rules of Civil Procedure.* Historically, the
appointment of an Estate Trustee During Litigation outside of the context of a will challenge was
rare. More recently, however, courts have recognized the utility of appointing a neutral third
party to administer an estate while litigation is ongoing in different circumstances. The recent
trend toward the appointment of Estate Trustees During Litigation in cases where the validity of

a testamentary document is not in issue is discussed below.

The appointment of an Estate Trustee During Litigation is a discretionary matter for the court's

determination. The proposed appointment of an Estate Trustee During Litigation should only be

2RS0 1990, c E.21.

3 David M. Smith, “The Estate Trustee During Litigation”, Estate Administration For Law Clerks (Toronto:
Law Society of Upper Canada, 2002) at 3-2-3-3 [Smith].

4 RRO 1990, Reg 194, r 75.06(3)(f) [Rules].



refused "in the clearest of cases."® Courts will typically favour the appointment of an Estate
Trustee During Litigation unless the administration of the estate in question is so highly
straightforward that it does not warrant the appointment of an individual or institution to manage

the assets of the estate while litigation is ongoing.®

It may not be necessary to seek the appointment of an Estate Trustee During Litigation where
the authority of the personal representative is not at issue.” For example, even where certain
terms of a Last Will and Testament may be unclear and/or subject to scrutiny, the parties may
nevertheless agree that the named estate trustee possesses authority to administer the estate.
This may be the case where, for instance, the issue of the interpretation of other terms of the
will (unrelated to the appointment of the trustee and/or the validity of the will as a whole) has

been raised.

In What Circumstances Should an Estate Trustee During Litigation be Appointed?

The court will generally exercise its discretion to appoint an Estate Trustee During Litigation
when there are assets to be managed and liabilities to be paid, as is generally the case when
litigation arises and may otherwise put these basic steps in the administration of the estate on
hold.® In some estates where assets are all in liquid form (for example, cash or cash
equivalents) and few, infrequent, steps are required to administer the estate, a court may find it
altogether unnecessary to appoint an Estate Trustee During Litigation.® Courts are often

concerned about the cost of appointing an Estate Trustee During Litigation, such that, where the

5 Jordan M. Atin, “The Estate Trustee During Litigation” in Brian A. Schnurr, ed. Estate Litigation, 2™ Ed
(Toronto: Carswell, 1994) at 24.2 [Atin], as adopted by Greer J. in McColl v McColl et al., 2013 ONSC
5816 (CanLll).

6 1bid.

7 1bid at 24.2.

8 1bid.

9 1bid.



size of an estate is limited, they may refuse to appoint an Estate Trustee During Litigation in

recognition that “every effort should be made to minimize the cost of the litigation.”"®

In Re Lloyd," the court held that, even in the case of will challenge proceedings, if a court is
satisfied that the appointment of an Estate Trustee During Litigation is not necessary for the
preservation of the assets of the estate, an Estate Trustee During Litigation need not be
appointed. In that case, the majority of the estate assets were shares in closely-held private
businesses, which were being well-managed and appreciating in value. The court found that
there was no need to appoint an Estate Trustee During Litigation in the circumstances. In
contrast, in Re: Groner Estate,’ an Estate Trustee During Litigation was appointed,
notwithstanding that one of the parties’ lawyers was acting as de facto administrator for an
uncomplicated estate. Greer J. held that:

Assets cannot be administered in a vacuum. Someone or some company must

administer them on a daily basis to protect them for the beneficiaries who inherit

when the litigation is over. Tax returns must be filed each year and proper

accounts kept and investments made. These tasks can only be performed by a
knowledgeable Administrator.™

While the authority of courts to appoint Estate Trustees During Litigation within the context of a
will challenge pursuant to Section 28 of the Estates Act has long been recognized, recent years
have seen an increase in frequency of such appointments in other contexts, which are not
explicitly contemplated by the Estates Act. In Mayer v Rubin,'* Myers J. referred to the broad
and inherent powers of the court to supervise the management of estates and the ability to
appoint an Estate Trustee During Litigation to protect parties to other types of estate litigation. It
follows from the court's clear authority to add trustees and to remove both trustees and estate

trustees under the Trustee Act, that the court may assist parties in a less intrusive manner by

10 |bid.

11(1980), 6 ETR 10 (Ont Surr Ct).
12 [1994] OJ No 140 (SC (Gen Div)).
'3 lbid at para 11.

4 Supra note 2.



appointing an Estate Trustee During Litigation by way of "an exercise of the court's inherent
jurisdiction to do justice among the parties before the court."’ Although no issue regarding the
validity of the will had been raised, Justice Myers appointed an Estate Trustee During Litigation
to protect the assets of an estate while litigation amongst the named estate trustees was

ongoing.

Who Should Act as Estate Trustee During Litigation?

Generally, a party unconnected to the litigation is the most appropriate candidate for
appointment as Estate Trustee During Litigation. This principle was confirmed by the Ontario
Court of Appeal in Re Bazos.'® Accordingly, the following individuals would not be suitable

candidates for the role of Estate Trustee During Litigation:

¢ beneficiaries with a direct financial interest in the outcome of the litigation;
e named executors; and

e potential witnesses to the litigation."”

The party opposing the appointment of a neutral Estate Trustee During litigation must meet a
substantial burden in order to successfully do so.'® Factors that support the appointment of a
neutral party and, in particular, a corporate trustee, as Estate Trustee During Litigation, may

include the following:

¢ the ability to secure a bond (or have such a requirement waived);
e income tax issues;
o the extent and complexity of the assets of the estate;

e assets that warrant experienced management;

15 |bid at para 31.

16 [1964] 2 OR 236 (CA).

7 Atin, supra note 5 at 24.2.
18 |bid.



e the capacity to properly insure estate assets; and

e the proportionality of compensation claimed.™

In Re Taylor Estate,?’ the importance of appointing a neutral third party was emphasized. In that
case, the deceased appointed her two children as estate trustees. Litigation ensued, with the
daughter seeking the sale of the deceased’s house (in which the son was still living), certain
repayments by the son to the estate, and her own appointment as sole estate trustee. The son
applied to the court for directions. The court held that appointing both siblings as Estate
Trustees During Litigation would be a “recipe for disaster” and had the potential to paralyze the
administration of the estate, while appointing only one of the two siblings was considered likely
to increase mistrust between the parties. The court elected to appoint a neutral third party as
Estate Trustee During Litigation, and provided the parties time to agree on the selection and

appointment of a mutually-agreeable neutral third party.

Although, generally, an Estate Trustee During Litigation should not have an interest in the
litigation, exceptions may apply. For instance, in Salisbury v Dell,?" one of two co-executors
named under a will was nevertheless appointed as Estate Trustee During Litigation due to the
limited nature of his inheritance, the absence of any allegations of impropriety against him, and
the court’s expectation that he would continue on as estate trustee following the conclusion of
litigation in any event. Moreover, in Re Wood Estate, the following factors were considered by
the court in appointing a party with an interest in the outcome of the litigation as Estate Trustee
During Litigation:

o All other interested parties, aside from the objecting co-executor, had either
provided their consent to, or indicated that they did not oppose, the appointment;

19 |bid.
20 2007 CanlLlIl 23178 (Ont SC).
21(1993), 50 ETR 19 (Ont SC (Gen Div)).



e The named estate trustee had been administering the estate since the
deceased's death (approximately nine months earlier), and there had not been
any allegations of impropriety or criticism raised as to the manner in which the
estate had been administered to date;
e Regardless of the outcome of the litigation, the Estate Trustee During Litigation
was hamed as trustee in both the disputed will and a codicil to the previous will of
the deceased. Accordingly, the appointee was not considered to have a vested
interest in the outcome of the litigation; and
e The estate was relatively modest and it was argued that, if an independent
Estate Trustee During Litigation were to be appointed, the appointee would have
been required to pass accounts for the administration of the estate to date, which
would have resulted in what was considered to be an unnecessary expense to
the estate.??
In Buswa v Canzoneri,?® Stinson J. heard a motion with respect to the appointment of an Estate
Trustee During Litigation. The deceased had died intestate and was survived by seven siblings
and two children. The deceased’s sisters and his daughter all sought appointment as Estate
Trustee During Litigation so that they could make funeral arrangements and/or dispose of the
deceased's remains. Stinson J. considered Section 29(1)(b) of the Estates Act in appointing the
daughter, the deceased's next-of-kin, as Estate Trustee During Litigation under Section 28 of

the Act. This decision suggests that blood ties may be relevant to the selection of an Estate

Trustee During Litigation.

What is the Procedure for Appointing an Estate Trustee During Litigation?
If the appointment of an Estate Trustee During Litigation is sought, the related motion should,
ideally, take place as soon as possible after the date of death and prior to any significant steps

in the administration by the named estate trustee(s).?*

The appointment of an Estate Trustee During Litigation typically results from a motion or

application for directions under Rule 75.06(3)(f) of the Rules of Civil Procedure. The material

22 Atin, supra note 5 at 24.2.
232010 ONSC 7137 (CanLll).
24 Atin, supra note 5 at 24.2.
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filed should include the consent of the proposed Estate Trustee During Litigation, an affidavit,

and a binding compensation agreement. Ideally, the affidavit will:

outline the relationship of the parties;

e explain why it is necessary to appoint an Estate Trustee During Litigation (and
highlight the need for a neutral trustee, if appropriate);

e list the known assets and liabilities of the estate;

o describe outstanding administrative duties;

¢ identify why the appointment of a party as Estate Trustee During Litigation is
inappropriate (if that is the case) and/or would result in a conflict;

¢ detail the anticipated duties of the Estate Trustee During Litigation;

e explain any criticism of the current trustee’s administration; and

e propose the security required (or that such a requirement be waived in respect of

the appointment of a trust company) by the Estate Trustee During Litigation.2®

The draft Order appointing an Estate Trustee During Litigation should clearly set out the
authority of the Estate Trustee During Litigation, including any relevant limitations. Sometimes
the Order appointing an Estate Trustee During Litigation will contain a number of provisions
regarding his or her powers and duties, such as clauses addressing the disclosure of medical,
financial, or solicitor's records. In addition to outlining the compensation to which the Estate
Trustee During Litigation will be entitled, the party seeking the appointment may wish to
consider seeking his or her related costs should the appointment of an independent Estate
Trustee During Litigation be opposed. A precedent Order Giving Directions with respect to the

appointment of an Estate Trustee During Litigation is attached as an Appendix to this paper.

25 1bid.
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Once the Order is issued and entered, a Certificate of Appointment of Estate Trustee During
Litigation may be obtained.?® Generally, third parties will rely upon the authority of the Order,
without the necessity of the Certificate of Appointment. However, this is not the case with
respect to real estate transactions and the Certificate of Appointment of Estate Trustee During

Litigation is typically required in order to sell an estate property.?’

What are the Duties of an Estate Trustee During Litigation?

Rather than a mere nominee or agent of the parties, an Estate Trustee During Litigation is an
officer of the court.?® The Estate Trustee During Litigation has all of the ordinary rights and
powers of a general administrator, other than the right to distribute the residue of the estate. The
Estate Trustee During Litigation is also subject to the immediate control and direction of the
court. The duties of the Estate Trustee During litigation generally include the management of
assets, gathering of evidence, payment of liabilities (and other payments directed by the court
Order appointing an Estate Trustee During Litigation) and, sometimes, assisting the parties in

negotiating a resolution of the litigation.?®

An Estate Trustee During Litigation has authority to deal with all the assets of the estate.
Specifically, he/shel/it has authority to value, sell, hold, maintain, and lease the assets. However,
an Estate Trustee During Litigation should remain mindful of his/her/its role as the custodian of
the assets of the estate and administer those assets only in a manner that is consistent with the
potential outcomes of the litigation, without taking any steps that may disregard the succession

rights of the parties.®® The Estate Trustee During Litigation should avoid taking any action that

26 Rules, supra note 4, r 74.10.

27 Smith, supra note 3 at 3-11.

28 lan M. Hull and Suzana Popovic-Montag, MacDonell, Sheard, and Hull on Probate Practice, 5" Ed.
(Toronto: Carswell, 2016) at 396.

29 Smith, supra note 3 at 3-11.

30 |bid at 3-12.
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may interfere with the rights of potential beneficiaries, as the eventual distribution of property

typically will not be determined until the conclusion of the litigation.>"

An Estate Trustee During Litigation should not dispose of any property except where there is no
other alternative and, only then, with court approval.® The Estate Trustee During Litigation may
otherwise be removed and/or replaced. In Re Knoch, the court held that:

Insofar as was reasonable, the duty of the trust company was to maintain the

status quo, and that did include balancing the need to sell to pay succession duty

and income tax against the need to maintain all of the assets until settlement of
the probate action.®

Another crucial function of the Estate Trustee During Litigation is to assist the parties in
obtaining evidence relevant to the litigation. Generally, the Order appointing an Estate Trustee
During Litigation will authorize it to compel production of medical notes and records, solicitor’s

notes and financial records from third parties.*

The Estate Trustee During Litigation should behave in an even-handed manner towards all
parties. This obligation extends to court-ordered productions. Any material that an Estate
Trustee During Litigation receives should be circulated to all parties, and all parties should be

apprised of the status of the administration on a regular basis.?®

An Estate Trustee During Litigation should ensure that all legitimate estate liabilities and debts
are promptly paid during the litigation. The Estate Trustee During Litigation should calculate and

pay income tax and other usual debts, such as funeral expenses. Section 28 of the Estates Act,

31 |bid.

32 |bid.

33 (1982), 12 ETR 162 (Ont Surr Ct) at para 8.
34 Smith, supra note 3 at 3-13.

35 |bid.
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together with Section 48 of the Trustee Act, provide an Estate Trustee During Litigation with the

authority to settle claims against the estate in good faith.3¢

When the settlement of a claim affects the parties directly (for example, by reducing the size of
the residue of the estate), a motion incorporating the term of settlement into a judgment should
be considered.’” Even with the consent of the parties, an Estate Trustee During Litigation
should be cautious when attending to distributions of the residue of the estate to its
beneficiaries, as this is not authorized by Section 28 of the Estates Act. It is nevertheless not
uncommon for the parties to sign Minutes of Settlement authorizing the Estate Trustee During
Litigation to distribute the estate assets and act in compliance with the Minutes of Settlement.3®
In such circumstances, it may be advisable for an Estate Trustee During Litigation to request
that the parties obtain a court Order directing the Estate Trustee During Litigation to do so

before assisting in the implementation of such terms of settlement.

An Estate Trustee During Litigation may also play a role in the negotiation of a settlement.
Often, an Estate Trustee During Litigation will attend at mediation to provide relevant
information regarding the assets of the estate and the status of its administration. Further, the
Estate Trustee During Litigation may be able to provide an unbiased view regarding the
evidence that has been presented if he or she has been involved in the gathering of evidence

and/or examinations for discovery.®

The duties of the Estate Trustee During Litigation persist until the completion of the litigation. At
that time, the responsibilities of the Estate Trustee During Litigation cease, and it must transfer
the assets of the estate to another estate trustee. Generally, the Estate Trustee During Litigation

should also pass accounts. This is especially advisable if there is any dispute as to the

36 |bid at 3-14.

7 |bid at 3-14, 3-15.
38 bid.

39 1bid.
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compensation and/or legal fees claimed by the Estate Trustee During Litigation or its conduct in
administering the estate. The Estate Trustee During Litigation will typically hold back some
estate assets until the accounts are passed to cover any expenses relating to the passing of

accounts and/or contingent tax liabilities.

Compensation of Estate Trustees During Litigation

Compensation is a matter of the court’s discretion. An Estate Trustee During Litigation’s
entitlement to compensation is not absolute.*° Any compensation paid is generally calculated on
the same basis as under the Trustee Act, or pursuant to a fee schedule agreed upon by the
parties and incorporated into the court Order appointing the Estate Trustee During Litigation.
Generally, the formula used for compensation of an Estate Trustee During Litigation is a
percentage of the receipts and disbursements, as well as a care and management fee.*' Pre-

taking of compensation is generally not permitted.

Liability of Estate Trustees During Litigation

As an Estate Trustee During Litigation is a fiduciary, he or she may be liable for any failure to
carry out his or her duties properly. An Estate Trustee During Litigation is not normally subject to
personal liability for third-party claims, as he or she has indemnity rights from the estate for
expenses incurred during the appointment. However, a passing of accounts may further protect
the Estate Trustee During Litigation from claims by beneficiaries concerning the manner in

which the estate was administered.

40 |bid at 3-16.
41 1bid at 3-17.
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Lawyer as Estate Trustee During Litigation
Before a lawyer accepts the role of Estate Trustee During Litigation, due diligence should be
undertaken. Before agreeing to act, a lawyer should consider requesting the following

documents for review:

a copy of the death certificate;

e details of the estate dispute;

e copies of the contested will(s);

e adescription of the estate assets (including their location);

e adraft Consent to act as Estate Trustee During Litigation; and

a draft Order Giving Directions.*?

Furthermore, it is advisable to avoid the following risks related to assuming the role of Estate
Trustee During Litigation:
e consenting to act without full disclosure of the scope of work to be undertaken,
the nature of the litigation and assets be administered (including where they are
located);
e agreeing to act before considering any potential conflicts of interest;
o overextending oneself or one's law practice; and
e wading into the administration slowly. It is best to take control of the file, gain

knowledge and insure that all necessary steps safeguard the estate are
considered.*?

A lawyer should request that all of his or her duties are outlined within the Order appointing him

or her as Estate Trustee During Litigation. Terms should be included to cover issuing fees,

42 John O. Krawchenko, “Solicitor as Estate Trustee During Litigation: Practical Considerations”, Solicitors
as Attorneys, Trustees, and Estate Trustees: What You Need to Know (Toronto: Law Society of Upper
Canada, 2010) at 4.

43 1bid at 5.
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compensation, expenses, and the timing of any payments to the lawyer and/or any

beneficiaries.**

Should the estate assets comprise of real property and chattels, it is a good idea to attend at the
estate property (or properties) with an independent witness.*® Before and after photos are
helpful both for insurance purposes and to demonstrate the amount of work performed by the
Estate Trustee During Litigation.*¢ All mail should be directed to the office of the Estate Trustee
During Litigation. Arrangements should also be made for ongoing property maintenance, and
the locks on the property should be changed.*’ It is essential to take steps to ensure that the
property is properly insured. If a property is being sold, it is advisable to seek input from all
interested parties in distributing chattels.*® If parties disagree regarding the administration or
disposal of the contents of the property, the Estate Trustee During Litigation may need to make

arrangements to store them until the issue has been settled or is otherwise adjudicated.

Liquid assets may be consolidated in a firm trust account so that arrangements for the payment
of bills can easily be made.*® Any motor vehicles should have their license plates removed and

insurance status reviewed.*

An Estate Trustee During Litigation can ask for further directions from the court, if necessary.
However, it may not always be practical to do so. It may be most efficient to instead consult with
the parties and build a consensus on uncontentious issues. If required to bring an application or
motion for directions, the requested direction should be specific, and a full evidentiary record

should be made available for judicial consideration.'

44 |bid at 7.
45 |bid.
46 bid.
47 |bid.
48 |bid at 8.
49 |bid.
50 1bid.
51 1bid.
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Conclusion

An Estate Trustee During Litigation can play an important role in making litigation run more
smoothly, assisting in the gathering of evidence and encouraging settlement. Most importantly,
an Estate Trustee During Litigation can protect the assets of the estate for the benefit of the
parties while litigation is ongoing. When approached to assist parties as an Estate Trustee
During Litigation, it is important to agree to do so only with an understanding of what the role will
entail and the inherent risk of personal liability associated with the role. An effective Estate
Trustee During Litigation should maintain neutrality and attempt to foster areas of common

ground between the parties whenever possible and appropriate.
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APPENDIX

Court File No. 12345/67

ONTARIO
SUPERIOR COURT OF JUSTICE

IN THE ESTATE OF JOHN SMITH, deceased.

THE HONOURABLE ) MONDAY, THE 1%t DAY OF

JUSTICE )
) APRIL, 2018

BETWEEN:
JANE SMITH
Applicant
-and -
EMILY SMITH
Respondent

ORDER GIVING DIRECTIONS

THIS APPLICATION, made by the Applicant for, inter alia, directions, was heard this
day at 330 University Avenue, Toronto, Ontario, in the presence of counsel for the Applicant and

counsel for the Respondent.

ON READING the Notice of Application, the Affidavit of Jane Smith sworn March 2,
2018, and upon hearing the submissions of counsel for the Applicant and counsel for the

Respondent,
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1. THIS COURT ORDERS that the issues to be tried are as follows:

(a) With respect to the Last Will and Testament of John Smith, deceased (the

"Deceased"), dated August 1, 2015 (the "Will"):

(i) The Applicant, Jane Smith (“Jane”), denies and the
Respondent, Emily Smith (“Emily”), affiirms that the
Deceased had testamentary capacity on the date of

execution of the Will;

(i) Jane denies and Emily affirms that the Deceased had

knowledge and approved of the contents of the Will;

(iii) Jane affirms and Emily denies that the Will was procured

by undue influence; and

(iv) Jane affirms and Emily denies that the Will was made

under suspicious circumstances.

Estate Trustee During Litigation

2. THIS COURT ORDERS that A. Lawyer, with the law firm of Hull & Hull LLP, shall be and
is hereby appointed Estate Trustee During Litigation, without security, of all singular property of
the Estate of the Deceased, pending final resolution of the litigation herein and that a Certificate
of Appointment of Estate Trustee During Litigation shall be issued to A. Lawyer, subject to the

filing of the necessary supporting Application.

3. THIS COURT ORDERS that, subject to further review by the Court, if necessary, A.
Lawyer, in her capacity as Estate Trustee During Litigation (the "Estate Trustee During

Litigation") shall receive out of the assets of the Estate of the Deceased reasonable
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remuneration, which shall be calculated on the basis of A. Lawyer's hourly rate in the amount of

$500.00 per hour.

4. THIS COURT ORDERS that all property and assets forming part of the Estate of the
Deceased shall be and are hereby vested in the Estate Trustee During Litigation from the date

of this Order Giving Directions.

5. THIS COURT ORDERS that the Estate Trustee During Litigation shall forthwith make all
necessary inquiries to ascertain what assets and debts properly form part of the Estate with all
powers granted by the within Order to compel information from third parties who are authorized
to give such information to the Estate Trustee During Litigation as if the Deceased had

requested provision of same.

6. THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby
authorized to exercise those powers given by law to an administrator including such powers
under the Estates Act, R.S.0. 1990, c. E.21, as amended, and without limiting the generality of
the foregoing, the Estate Trustee During Litigation is hereby specifically authorized to do the

following:

(a) to gather and take full account of the assets and liabilities of the

Deceased and of the Estate;

(b) subject to any list or memorandum of the Deceased, to sell any articles of
personal, domestic or household use or ornament comprising the assets

of the Estate;

(c) to pay all just debts, funeral and testamentary expenses and all income
taxes of the Deceased and of the Estate, including any costs associated

with the unveiling of the Deceased’s gravestone, and excluding any



(e)

income taxes or taxes of any nature or kind in respect of whose

ownership or beneficial entittement may be in dispute;

to obtain information, records and files relating to the assets and liabilities
of the Deceased in the same manner and to the same extent the

Deceased would have been able if he were alive;

to invest any assets of the Estate in guaranteed investment certificates,
money market investments, treasury bills or other equivalent types of

investments at her discretion;

to obtain two (2) real estate appraisals of any real property comprising the
assets of the Estate and to possibly sell any such real property, including

the house at 20 Toronto Street, Toronto, Ontario; and

to appoint an agent or agents (including legal counsel) and to seek such
assistance from time to time as the Estate Trustee During Litigation may
consider necessary for the purpose of performing her duties hereunder
and to pay those agents and representatives, including legal counsel,

from the capital of the Estate.

21

THIS COURT ORDERS that the Estate Trustee During Litigation shall not distribute any

efficient.

assets from the Estate without the agreement of all parties or Court Order, with the exception of
monthly payments of $1,000.00 to each of Emily and Jane, to be paid on the last day of each

month out of the assets of the Estate, in the manner which the parties agree is most tax

THIS COURT ORDERS that the Estate Trustee During Litigation may sell any Estate

holdings held as an asset without having to seek prior approval of the Court.

-21
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9. THIS COURT ORDERS that the Estate Trustee During Litigation shall, within sixty (60)
days of this Order, deliver to the parties and file with the Court a Statement of Assets of the
Estate of the Deceased, setting out the nature and value of the Estate as at the day before the

date of death of John Smith.

10. THIS COURT ORDERS that Emily and Jane shall make available for inspection by the
Estate Trustee During Litigation all documents and records relating to the assets and
administration of the Estate that are in their possession or control and shall provide copies of
any such documents and records to the Estate Trustee During Litigation as are requested by
her within ten (10) days of such request. The charges for the costs of such copies shall be paid

out of the assets of the Estate, subject to further Court Order and reserved to the Trial Judge.

11. THIS COURT ORDERS that Emily shall forthwith forward to the Estate Trustee During
Litigation all correspondence that she has or may in the future receive that was meant for or

directed to the Deceased or his Estate.

Prior Will

12. THIS COURT ORDERS that any party with knowledge of any prior or subsequent Will,
codicil or other testamentary documents of the Deceased shall advise the Estate Trustee During
Litigation of the details of same and shall provide the original copy to the Estate Trustee During

Litigation and the Estate Trustee During Litigation shall circulate a copy to the parties.

Production of Medical Records

13. THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby
entitled to compel production of all medical records, notes and files relating to the Deceased at
any time commencing January 1, 2015 to the date of death, from any person or physician,

institution, hospital, health care facility or health care provider in possession of such medical
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records, in the same manner and to the same extent as the Deceased would have been able if
he were alive, and that all productions received be produced to the other parties on request.
The charges for the production of the records and files shall be paid out of the assets of the
Estate, at first instance, and the final determination as to payment of such costs and expenses

shall be reserved to the Trial Judge.

Production of Solicitor Records

14. THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby
entitled to compel production of all solicitors’ records, notes and files relating to the Deceased
from any solicitor or law firm in possession, power or control of such records, in the same
manner and to the same extent the Deceased would have been able if he were alive, and that
all productions received be produced to the other parties on request. The charges for the
production of the records and files shall be paid out of the assets of the Estate, at first instance,
and the final determination as to payment of such costs and expenses shall be reserved to the

Trial Judge.

15. THIS COURT ORDERS that any party is hereby granted leave pursuant to Rule 31.10 of
the Rules of Civil Procedure to examine for discovery John Johnson, the solicitor who prepared
the Will, including and relating to conversations had with the Deceased, instructions for and
preparation of drafting and execution of any Wills, Powers of Attorney or any other testamentary
documents of the Deceased, the costs of the examination to be reserved to the Trial Judge.
John Johnson shall be paid at his hourly rate for his attendance and work performed in this
regard, out of the assets of the Estate, at first instance, subject to further Order and reserved to

the Trial Judge.

Production of Financial Records
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16. THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby
entitled to compel production of all financial records and files relating to the assets held by the
Deceased at any time commencing January 1, 2015 to the date of death or under attorneyship,
either solely or jointly by the Deceased with another, from any financial or banking institution or
agency, whether in Canada or elsewhere, in the same manner and to the same extent as the
Deceased would have been able, if he was alive. The charges for the production of the financial
records and files shall be paid out of the assets of the Estate, at first instance, and the final

determination as to payment of such costs and expenses shall be reserved to the Trial Judge.

Waiver of Privilege

17. THIS COURT ORDERS that any claim of privilege and duty of confidentiality respecting
solicitor, medical, financial or banking records enjoyed by the Deceased in respect of the

Deceased be and is hereby waived.

Mediation

18. THIS COURT ORDERS that the Applicant, the Respondent, and the Estate Trustee
During Litigation (the “Mediating Parties”) shall attend Mediation pursuant to Rule 75.1 of the
Rules of Civil Procedure within ninety (90) days of the date of this Order, and makes the

following directions:

(a) the Mediating Parties shall mediate their dispute before a mediator

mutually agreed upon amongst counsel for the Mediating Parties;

(b) the issues to be mediated are those set out in the Order Giving Directions

herein;



(d)

(e)
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the Notice of Mediation giving the date, place and time of the Mediation
shall be served upon the Mediating Parties by an alternative to personal

service pursuant to Rule 16.03 of the Rules of Civil Procedure;

the fees of the Mediator shall be paid out of the Estate at first instance;

and

any matters arising out of the mediation requiring further direction of the

Court shall be referred to a Judge of this Honourable Court.

19. THIS COURT ORDERS that the parties shall adhere to the following schedule, unless

otherwise agreed upon by the parties in writing:

(@)

affidavits of documents to be exchanged within sixty (60) days of the date

of mediation; and

examinations for discovery and/or cross-examinations on all affidavits to

be conducted within ninety (90) days of the date of mediation.

20. THIS COURT ORDERS that the parties and the Estate Trustee During Litigation are

hereby granted leave to move for further directions as may appear advisable or necessary.

21. THIS COURT ORDERS that the deadlines set out in this Order Giving Directions shall

be subject to the contrary written agreement of the parties through their solicitors.

22. THIS COURT ORDERS that the issues be tried by a Judge without a jury at Toronto on

a date to be fixed by the Registrar, and that the Record shall consist of this Order Giving

Directions and any other Order for Directions made by this Court.
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23. THIS COURT ORDERS that the costs of and incidental to the Applicant in the bringing

of this Application shall be reserved to the Trial Judge.

#1516853
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Interim Orders for Dependant Support: A Primer

Carol Craig
Nelligan O’Brien Payne LLP

Introduction

Many experienced estate litigation lawyers are familiar with the process for applications for
dependant support. Section 58(1) of the Succession Law Reform Act (“SLRA”)! provides that
where a deceased has not adequately provided for the proper support of their dependants, the
court, on application, may make an order that proper support be paid to the deceased’s
dependants from their estate. However, a final determination of an opposed application for
support can take months or years, often leaving the applicant struggling in the interim.

Thankfully, section 64 of the SLRA enables an applicant to move for interim support:

Where an application is made under this Part and the applicant is in need of and entitled
to support but any or all of the matters referred to in section 62 or 63 have not been
ascertained by the court, the court may make such interim order under section 63 as it
considers appropriate.?

Who is Entitled to Interim Dependant Support?

To obtain an order for interim dependant support, the onus is on the applicant to establish some
degree of entitlement to, and the need for, interim support. To do this, the applicant must show

that:

i.  The applicant falls within one of the qualifying relationships set out in section 57 of the
SLRA;
ii.  The deceased was, immediately before his or her death, either:
a. providing support to the applicant; or
b. under a legal obligation to provide support to the applicant; and
iii.  The deceased did not make adequate provision for the applicant’s proper support, in the

sense that the applicant is in need of support.®

1 RSO 1990, ¢ S.26 [SLRA].

2SLRA, supra note 1 at s 64.

3 Perkovic v McClyment, [2008] OJ No 3976, 2008 CanLIl 52315 (Ont Sup Ct J) at para 6 [Perkovic]; Corredato v
Corredato, 2016 ONSC 6252 (Div Ct) at para 13 [Corredato].
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i. Qualifying Relationships
Section 57 of the SLRA stipulates that a “dependant” means:

a) the spouse of the deceased,
b) a parent of the deceased,
c) achild of the deceased, or

d) a brother or sister of the deceased.*

The definitions of “child” and “parent” in section 57 of the SLRA are extended to include
grandchildren and grandparents. Further, where a person has demonstrated a settled intention to
treat someone as their child, those parties are included in the definitions of “parent” and ““child”
respectively. Excluded from the definitions are those situations where a parent has placed a child

in foster care for “good consideration”.

The definition of “spouse” in section 57 of the SLRA includes those who were married,
separated, divorced, or in a common law relationship with the deceased. A common issue that
arises is whether the applicant qualifies as the deceased’s common law spouse. Often the dispute
centers around whether the applicant was living with the deceased prior to their death. This is
particularly common where older adults re-partner later in life but maintain separate residences.®
In determining whether the applicant and the deceased have co-habited, courts have used the
factors enumerated in Molodowich v Penttinen® to guide their analysis.’

ii. The Deceased was Providing Support or Had a Legal Obligation to do so

The Family Law Act (“FLA”) creates legal obligations for spouses to provide support to each
other, parents to support their minor children, and adult children to support their parents, albeit

with some qualifications.® Therefore, if the applicant was a spouse or minor child of the

4 SLRA, supra note 1.

5 For good examples of this situation, see: Perkovic, supra note 4; Ly v Chiofalo, 2017 ONSC 2444 (Ont Sup Ct J)
[Ly].

611980] OJ No 1904, 17 RFL (2d) 376.

" Perkovic, supra note 4 at para 39; Blair v Allair Estate, 2011 ONSC 498, [2011] OJ No 211 at para 10.

8 RSO 1990, C F.3, ss 30-32 [FLA].



deceased, this requirement is likely met. However, grandparents, grandchildren, brothers, and
sisters of the deceased must establish that the deceased was, in fact, providing support to them

immediately before death.

Notably, even where the deceased had an obligation to support the applicant before his or her
death, courts may still consider evidence, or the lack thereof, regarding whether the deceased
was providing support to the applicant before death.® Such evidence is relevant to establishing

the next requirement, namely, that the applicant is in need of interim support.

iii. The Applicant is in Need of Support

When considering an applicant’s need for support, courts will inquire into the applicant’s:

current income;

e future income;

e current assets;

e capacity to generate assets; and

e needs, measured by the applicant’s accustomed standard of living.!!

In addition, courts will also consider the other factors enumerated in sections 62(1) and 63(2) of
the SLRA, including:*2

e the dependant’s age and physical and mental health;

e the dependant’s capacity to contribute to his or her own support;

e the proximity and duration of the dependant’s relationship with the deceased;

e whether the dependant has a legal obligation to provide support for another person;

e the circumstances of the deceased at the time of death;

e any previous distribution or division of property made by the deceased in favour of the
dependant by gift or agreement or under court order;

e the claims that any other person may have as a dependant.

% Perkovic, supra note 4 at para 58.

10 1hid.

11 Perkovic, supra note 4 at para 57; Romero v Naglic Estate, [2009] OJ No 2299, 71 RFL (6th) 168 at para 27
[Romero].

12 perkovic, supra note 4 at para 57; Romero, supra note 12 at paras 27-28; SLRA, supra note 1.
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The Strength of the Applicant’s Case

The strength of the case that the applicant must put forth on each of the three elements has been

described in various ways as:

e “[C]redible evidence from which one could rationally conclude that the applicant could
establish his claim for support”;*3

e “[T]he Plaintiff is not required to provide the court with definitive proof of the
inadequacy of the provisions made for him in the will...What is clear, however, is that
some evidence must be put forward to address this issue”;'*

e “[A] prima facie case”;*®

e “A good arguable case”;*® or

e The existence of a “triable issue.””’

However, courts do not only consider the evidence filed by the applicant in determining whether
this evidentiary burden had been met. Courts may also consider the opposing party’s rebutting

evidence in determining the overall strength of the applicant’s claim:

In making the determination as to whether [the applicant] has established a prima facie
case of sufficient merit, it is not enough that she has set out sufficient facts to
demonstrate she has a meritorious claim for dependants' relief which can succeed. Such
allegations, can, as here, be rebutted. Where, as here, responding evidence is filed
rebutting the claim, it is incumbent on the court to examine the entire record before
determining whether a prima facie case for dependants' relief has been made out.®

Therefore, where the opposing party directly disputes the applicant’s entitlement, such as
whether the applicant was a dependant of the deceased, a court may decline to award interim

support.® This may be especially so where the record consists only of conflicting untested

13 Perkovic, supra note 4 at para 9; Hockley v McKillop Estate, 2013 ONSC 6195, [2013] OJ No 4964 at para 13
[Hockley].

14 Hockley, supra note 16 at para 14 [emphasis in original].

15 Corredato, supra note 4 at para 14.

16 Sturgess v Shaw, [2002] OJ No 3759, 31 RFL (5th) 453 at para 9, as cited in Hockley, supra note 16 at para 14
and Perkovic, supra note 4 at para 8; Corredato, supra note 4 at para 38.

17 Kraus v Valentini Estate, [1993] OJ No 3276 at para 4 (Ont Gen Div), as cited in Hockley, supra note 16 at para
14 [Kraus]; Perkovic, supra note 4 at para 8.

18 |y v Chiofalo, supra note 6 at para 14.

19 Schnurr, supra note 2 at 4.6 Interim Orders.



affidavit evidence from the parties which raises credibility issues.?’ However, there is precedent
in Ontario for granting interim support even where the respondents disputed the applicant’s

entitlement and alleged that the deceased’s domicile was outside Ontario.?

Types of Evidence that Should be Filed

Evidence that courts usually consider on interim motions for dependant support includes:

o Affidavits from the parties and anyone else having knowledge relevant to the claim;
e Transcripts from cross-examinations (if any);

e Documentary evidence, such as:

o Financial documents, e.g. bills, account statements, leases, tax returns, and
pension statements;

o Other documents, e.g. medical notes, photos, letters, obituaries of the deceased,
wills, and solicitor’s notes from preparation of the deceased’s will.

The Ontario Superior Court of Justice in Romero v Naglic Estate elaborated on the types of

financial evidence that should be provided:

“Evidence about one's financial means and resources constitutes key information any
claimant must adduce in support of such a motion. The type of information a court
expects to see from a claimant includes statements of income and expenses for the years
before and after the passing of the deceased, verified and supported by relevant
documents, including income tax returns and pay stubs to demonstrate employment
income, as well as net worth statements for that period of time. The financial statements
published under Rule 13 of the Family Law Rules provide useful guides for organizing
and presenting this type of evidence.”??

Determining the Quantum

In determining the quantum of the support order, courts consider the factors in sections 62(1) and
63(2) of the SLRA and have discretion in determining the amount, duration, and structure of the
support order (e.g. installments or lump sum payments).2 Ultimately, these features of the order

will depend on the facts of the case and the evidence put forth.

20 Ly, supra note 6 at para 19.

2L puliver, (1982), 39 OR (2d) 460 (QL).
22 Romero, supra note 12 at para 59.

B SLRA, supra note 1, ss 58, 62-63.



Interim Costs

Another issue that may arise where an impecunious dependant is in immediate need of support is
that they may not be able to pay their counsel’s legal fees. Where an applicant’s financial need
compromises their ability to pursue the dependant relief claim, it may be appropriate to ask for
an interim costs order for their legal fees and disbursements at the interim support motion.

A court may make an order for interim costs to fund the applicant’s legal fees if the following

three-part test is met. The applicant must:

a) Be impecunious to the extent that, without such an order, that party would be deprived of
the opportunity to proceed with the case;

b) Establish a prima facie case of sufficient merit to warrant pursuit; and

c) Show special circumstances sufficient to satisfy the court that the case is within the

narrow class of cases where this extraordinary exercise of its powers is appropriate.?*

Although the test has been formulated as requiring the party to be deprived of being able to
proceed with their case, courts have considered this requirement met where the applicant would
be “prejudiced” or would have to “depend on the generosity of counsel.”? Typically, if the first
two elements of the test are satisfied, a court will consider the third element met.?® Further,
courts may consider whether there would be prejudice to the estate or anyone else as a result of
awarding interim costs.?’” The size of the costs award can be commensurate with the apparent

strength of the applicant’s case.?

Selected Case Summaries

The following four case summaries illustrate many of the issues that arise on motions for interim

support.

24 Kalman v Pick, 2013 ONSC 304, [2013] OJ No 182 (Ont Sup Ct J) at para 5 [Kalman].

% Kalman, supra note 26 at para 11; Kraus, supra note 20 at para 15.

% Kalman, supra note 26 at para 12; Kraus, supra note 20 at paras 15-17; Zhao v Ismail Estate, [2006] OJ No 5221,
29 ETR (3d) 315 (Ont Sup Ct J) at paras 12-13.

27 Kalman, supra note 26 at para 11; Kraus, supra note 20 at para 15.

28 Kraus, supra note 26 at para 17.



Perkovic v McClyment?®

The deceased passed away testate in 2007, leaving her estate to her children and grandchildren.
After a large portion of the estate had already been administered, the applicant commenced an
application for dependant support and brought a motion for interim support and $25,000 in

interim legal costs.

The applicant alleged that the deceased had been his common law spouse of 14 years, supported
him, and failed to make adequate provision for him. The respondents, step-children of the
deceased, opposed the application, disputing that the deceased had ever cohabited with or

supported the applicant.

The applicant deposed that he had moved in with the deceased in 1993, they slept in the same
bed, took vacations together, and attended family functions together. However, the applicant had
always maintained his own apartment, they did not change their marital status on their tax
returns, they did not share any joint bank accounts, and the deceased’s obituary listed the
applicant only as her “dear friend”. According to the notes of the solicitor who prepared the
deceased’s will, the deceased did not wish to leave anything to the applicant, but she was aware
that if the relationship became more permanent, he may be able to assert a dependant’s claim

against the estate.

The applicant refused to produce most of his tax returns and any of his banking records since
1993. There were also several inconsistencies in his evidence, such as how much his income was
and what assets he owned. He deposed that he could no longer afford to travel, and his apartment
was in a state of disrepair, but yet he had continued to pay rent for his apartment and, on cross-

examination, admitted to travelling to Florida for two months after the applicant’s death.

The Court applied the three-part test and found that there was credible evidence that the deceased
and the applicant had been residing as a common law couple at the time of her death, which
would mean that the deceased had a legal obligation to support the applicant. However, the Court
also found that there was no credible evidence to show that the deceased had been providing
support to the applicant before her death, due to the lack of disclosure and inconsistencies in the

2 perkovic, supra note 4.



financial evidence. This same lack of evidence also prevented a finding that the applicant was in

need of support.

The Court declined to award interim costs for the applicant’s legal fees as a result of his lack of
full and fair financial disclosure but did order the estate to pay for the costs of an upcoming

mediation.
Romero v Naglic Estate®

The deceased had been murdered in 2004. The applicant commenced a claim for dependant
support in 2005, alleging that he had been living in a same-sex relationship with the deceased
before his death. The deceased had left a substantial portion of his estate to the applicant in his
1997 will, revoked these gifts in a 2000 codicil, then reinstated some gifts in a 2004 will, namely
his Mercedes and an option to purchase a one-half interest in a corporation which owned a boat
in Florida.

However, shortly after commencing his claim, the applicant was arrested and charged with the
deceased’s murder and remained in custody until he was acquitted in 2008. Shortly after his
acquittal, the applicant renewed his motion for interim support. The estate trustee opposed the
motion, alleging: the applicant was not a dependant; the estate could not afford dependant
support payments; and the applicant had, in fact, murdered the deceased. The estate had
commenced a wrongful death action against the applicant. Despite these contentious
circumstances, the Court granted the order for interim support, using the three-part test

articulated in Perkovic.

The deceased had met the applicant while vacationing in Cuba and helped the applicant
immigrate to Canada through an arranged marriage. The applicant worked in the deceased’s
nightclub business and they commenced living together in 1996. The estate trustee, who had
been the deceased’s accountant for 15 years, acknowledged that the applicant had been living
with the deceased before his death, but said that the deceased had ended the relationship shortly
before his death when he found out that the applicant had married a woman. The Court found

30 Romero, supra note 12.



that there was credible evidence demonstrating that the applicant had lived with the deceased

before his death in a common-law relationship.

The deceased and the applicant had led an extravagant lifestyle together, frequently taking
vacations and buying lavish personal items. The evidence showed that a large portion of the
funds used to fund their lifestyle came from the deceased’s businesses. As such, the deceased

had been supporting the applicant immediately before his death.

However, the evidence disclosed that some of the business funds used to fund this lifestyle had
been unclaimed income from the deceased’s businesses, and the estate now faced significant tax
liabilities. Further, there were significant gaps in the applicant’s financial disclosure.

Accordingly, the Court ordered a modest amount of interim support of $1,500 monthly.
Gefen v Gefen3!

The deceased passed away testate, leaving three adult sons and a widow. He left behind a
sizeable estate, the exact value of which was unknown, but was estimated to be anywhere
between $3,000,000 and $30,000,000. The deceased’s wills left the entirety of his estate to his

elderly wife.

The applicant was an adult son of the deceased who suffered from childhood polio and its many
complications and had never worked for an arm’s-length employer in his life. He was 64 years
old, and his last employment had been working for his father’s carpet store over 18 years ago.
His only ongoing source of income was from his Canada Pension Plan (“CPP”), which only

covered a third of his rent.

The applicant tendered uncontradicted evidence to show that his father had given him large sums
of money, which he had claimed as “business income” on his tax returns, and this income ceased
after his father died. The Court accepted that the applicant was a child of the deceased and that
the deceased had been providing support to his son immediately before his death.

The Court also engaged in an analysis of the applicant’s means and needs. It was clear that his

CPP did not cover even the most basic of his needs. The mother, who was the respondent, argued

312015 ONSC 7577, [2015] OJ No 7300.



that he did have the ability to work. The Court decided that, given the evidence of the applicant’s
health conditions and the fact that he had never worked for an arm’s-length employer, the

question of his ability to work was best left to trial.

The Court ordered $5,000 monthly in interim support payments and a further $5,000 lump sum

for the applicant’s pressing medical and dental needs.
Corredato v Corredato®?

The applicant, an adult grandson of the deceased, commenced an application seeking dependant
support and a declaration that a property that the grandmother owned at her death was held in

trust for him. Shortly after, the applicant brought a motion for interim support and interim legal
costs. The motions judge dismissed the application, and the applicant sought leave to appeal the

motion judge’s order at the Divisional Court of Ontario.

The Divisional Court refused to grant leave to appeal. As the deceased’s grandchild, the
applicant fell within the SLRA’s extended definition of “child”. However, the applicant had not
made a good arguable case that the deceased had been supporting him immediately before her
death.

The applicant had held various jobs as a model, actor, security guard, and valet from 2009 to
2011 and had not worked since. He tendered a psychiatric report saying that he could not work,
but the author of the report did not give a diagnosis, relied on the reports of others, including the
applicant, and had only met the applicant on one occasion. The applicant also provided no

banking records from 2015, claiming he had no bank account.

The applicant provided evidence showing that the deceased had written several cheques payable
to him between 2009 and 2011. However, there was limited evidence showing that the deceased
had provided money to the applicant after that, leading up to her death in 2015. In fact, the

applicant had signed an acknowledgement around 2011 that he would not unexpectedly visit the
deceased anymore. Further, the deceased removed the applicant from her will in 2009, claiming

to her solicitor that the applicant was wasting her money and not living up to her expectations.

32 Corredato, supra note 4.
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While the applicant claimed he was living with the deceased, Community Care Access Workers

described her as living alone.

The Divisional Court upheld the motion judge’s decision that the applicant was not a dependant,
as the record as a whole did not contain credible evidence of a prima facie case demonstrating

the applicant’s entitlement to interim support.
Conclusion

To obtain an order for interim dependant support, the applicant must make a prima facie case
that they are entitled to support. Firstly, the applicant must demonstrate that they were a
dependant of the deceased, in that they fall within one of the qualifying relationships in section
57 of the SLRA and that the deceased either was supporting them or had a legal obligation to
support them immediately before their death. Then, the applicant must show that the deceased
did not make adequate provision for their support, in the sense that the applicant is in need. If the
applicant is impecunious to the point that their ability to pursue their claim is jeopardized, they
have made out a prima facie case of entitlement, and if special circumstances exist, they may

also be entitled to an award of interim legal costs and disbursements.

While applicants need only provide evidence of a prima facie case to entitlement, it is important
to put forth as strong an evidentiary record as possible at the motion. Since courts will assess
both parties’ evidence in determining the overall strength of the claim, including contradictory
evidence, a fulsome evidentiary record will help meet this threshold. Courts are skeptical of
applicants who fail to make full and fair disclosure, particularly as it relates to financial matters,
so a detailed record may remove some of this hesitancy to grant an interim order. Further, if an
applicant puts forth a strong case at the motion, this may assist in settling the case before it

proceeds further through the full litigation process.

Therefore, counsel who ensure that their clients are fully prepared for the motion give their

clients a better chance at obtaining an order for interim dependant support.
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I. Introduction?

It is trite to say it is trite law that privilege is an essential component of our legal system. That
being said, it is important that legal practitioners remain ever mindful of the essential roles that
privilege and the related ethical duty of confidentiality play. This paper will attempt to provide a
brief, non-exhaustive overview of certain species of privilege that are thought to be most relevant
to a lawyer's day-to-day practice, together with a similar analysis focused on the duty of
confidentiality. It will attempt to remind the reader of their often overlooked importance, hopefully
forming the basis for a lively and practical discussion to follow.

Il. What is Privilege

Privilege, in general terms, can be described as a legal principle that seeks to protect from
disclosure into evidence certain classes of information. In R v. McClure,? Major J., and writing for
the Court, provided that:

The law recognizes a number of communications worthy of confidentiality. The
protection of these communications serves a public interest and they are generally
referred to as privileged.?

This enunciation by the Supreme Court, and in the context of a criminal matter, hints too at the
rationale behind the principle. For it must be remembered that where certain, and even relevant,
classes of information are protected, the truth finding function of a court may be compromised.
Madam Justice L’'Heureux-Dubé outlined the delicate balancing in play in R. v. Frosty*:

One of the primary aims of the adversarial trial process is to find the truth. To assist
in that search, all persons must, if requested, appear before the courts to testify
about facts and events in the realm of their knowledge or expertise...If the aim of
the trial process is the search for truth, the public and the judicial system must have
the right to any and all relevant information in order that justice be rendered.
Accordingly, relevant information is presumptively admissible. Exceptions may be
found both in statutory form, and in the common law rules of evidence, which have
developed in order to exclude evidence that is irrelevant, unreliable, susceptible to
fabrication, or which would render the trial unfair. Courts and legislatures have also
been prepared to restrict the search for truth by excluding probative, trustworthy
and relevant evidence to serve some overriding social concern or judicial policy.
The latter are the source of privileges for certain private communications.®
[Emphasis added]

Privilege, then, finds its origins in the common law rules of evidence. It is a rule that, contrary to
the primary aim of the trial process, curbs fact-finding by rejecting otherwise probative, trustworthy
and relevant evidence to serve a larger societal good.

" This paper was written by Justin de Vries and Ronald Neal (student-at-law) both of de VRIES LITIGATION
LLP

2[2001] 1 SCR 445, 2001 SCC 14 (CanLlIl) [McCLure].

3 lbid at para. 26.

411991] 3 SCR 263, 1991 CarswellMan 206 [Frosty].

5 lbid at para. 64.
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Justice Dickson, as he then was, took great pains to explore the history and rationale behind
privilege in the seminal Supreme Court decision of Solosky v. The Queen.® There, he described
how:

The history of privilege can be traced to the reign of Elizabeth I...It stemmed from
respect for the ‘oath and honour’ of the lawyer, dutybound to guard closely the
secrets of his client, and was restricted in operation to an exemption from
testimonial compulsion. Thereafter, in stages, privilege was extended to include
communications exchanged during other litigation, those made in contemplation
of litigation and finally, any consultation for legal advice, whether litigious or not.”

Given its relatively ancient history, what, then, is this larger societal good or “overriding social
concern or judicial policy” informing a court’s willingness to check its own raison d’étre? Again,
one can look to the Supreme Court for neat and clean expressions of the bigger picture.

lll. Categories of Privilege
Not all types of privilege are created equal.
Returning to Major J. and the Supreme Court:

There are currently two recognised categories of privilege: relationships that are
protected by a “class privilege” and relationships that are not protected by a class
privilege but may still be protected on a “case-by-case”. See R. v. Gruenke, 1991
CanLll 40 (SCC), [1991] 3 S.C.R. 263, per Lamar C.J., at p. 286, for a description
of “class privilege”:

The parties have tended to distinguish between two categories: a
“blanket”, prima facie, common law, or “class” privilege on the one
hand, and the “case-by-case” privilege on the other. The first four
terms are used to refer to a privilege which was recognised at
common law and one for which there is a prima facie presumption
of inadmissibility (once it has been established that the relationship
fits within the class) unless the party urging admission can show
why the communications should not be privileged (i.e., why they
should be admitted into evidence as an exemption to the general
rule). Such evidence is excluded not because the evidence is not
relevant, but rather because, there are overriding policy reasons to
exclude this relevant evidence.?

For a relationship to be protected by a class privilege, then, it must be shown to fall under the
umbrella of a traditionally protected class. Only then can it claim the protection of a prima facie
presumption of inadmissibility. Solicitor-client privilege, for example, has long been regarded as
falling within a class privilege.® Other examples of class privileges, though falling outside the

6 Solosky v. The Queen, [1980] 1 SCR 821, 1979 CanLlIl 9 (SCC).
7 Ibid at 835.

8 McClure, supra note 1 at para. 27.

9 Frosty, supra note 3 at para. 34.
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scope of this paper, are spousal privilege (now codified in s. 4(3) of the Canada Evidence Act')
and informer privilege (which is a subset of public interest immunity)."

For all those relationships falling outside of the protective cover of a class privilege, all hope is
not lost. Those relationships may still find cover on a case-by-case basis. For those relationships,
and instead of there being a prima facie presumption of inadmissibility, a court will consider each
one on a case-by-case basis before deciding whether to extend privilege or not. What has come
to be known as the “Wigmore test” has come to govern the circumstances under which privilege
is extended to that which is not traditionally sheltered by class privilege and contains four criteria:

1) The communications must originate in a confidence that they will not
be disclosed.

2) The element of confidentiality must be essential to the full and
satisfactory maintenance of the relationship between the parties.

3) The relation must be one which in the opinion of the community ought
to be sedulously fostered.

4) The injury that would inure to the relation by the disclosure of the
communications must be greater than the benefit thereby gained for the
correct disposal of litigation.'?

Examples of such relationships have traditionally included doctor-patient, psychologist-patient,
journalist-informant, and clergy-parishioner.

Much of what is to follow will involve a discussion on one of those species of privilege that are
considered class-privilege. That does not mean, however, that having regard to case-by-case
privilege is not important or helpful. New and emerging claims of privilege arise not infrequently.
Moreover, we know that even well-established species of privilege (i.e. solicitor-client privilege)
have been allowed to evolve and develop over time.

IV. Solicitor-Client Privilege
A. Scope and Rationale

Solicitor-client privilege is the “highest privilege recognised by the courts”* and is a logical place
to begin our review.

A quick canvassing of Supreme Court decisions on this particular species of privilege provides
insights into its meaning and importance.

For example, Fish J, and writing for majority of the Court, put the privilege thusly:

The solicitor-client privilege has been firmly entrenched for centuries. It recognises
that the justice system depends for its vitality on full, free and frank communication
between those who need legal advice and those who are best able to provide it.
Society has entrusted to lawyers the task of advancing their clients’ cases with the
skill and expertise available only to those who are trained in the law. They alone

0 R.S.C. 1985, c. C-5.

" McClure, supra note 1 at para. 28.

12 |bid at para. 29.

13 1bid.

4 Smith v. Jones, [1999] 1 SCR 455, 1999 CanLll 674 (SCC) at para. 44 [Jones].
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can discharge these duties effectively, but only if those who depend on them for
counsel may consult with them in confidence. The resulting confidential
relationship between solicitor and client is a necessary and essential condition of
the effective administration of justice.'®

Binnie J. in R. v. Campbell'®, provided the following insight:

The solicitor-client privilege is based on the functional needs of the administration
of justice. The legal system, complicated as it is, calls for professional experience.
Access to Justice is compromised where legal service is unavailable.'”

Finally, Binnie J., and writing for the Court, provided that:

Solicitor-client privilege is fundamental to the proper functioning of our legal
system. The complex of rules and procedures is such that, realistically speaking,
it cannot be navigated without a lawyer’s expert advice. It is said that anyone who
represents himself or herself has a fool for a client, yet a lawyer’s advice is only as
good as the factual information the client provides. Experience shows that people
who have a legal problem will often not make a clean breast of the facts to a lawyer
without an assurance of confidentiality “as close to absolute as possible”...

It is in the public interest that this free flow of legal advice be encouraged. Without
it, access to justice and the quality of justice in this country would be severely
compromised.'®

The very administration of justice, then, is in play when considering solicitor-client privilege.
Simply put, justice cannot be administered if people with legal problems cannot “make a clean
breast” of the facts of their particular case to their lawyer. Lawyers, in turn, cannot provide expert
advice, expertise that requires years of legal training to acquire, if members of the general public
cannot trust that what information they provide to their lawyer will be held in confidence.

Indeed, solicitor-client privilege has been recognised by the Supreme Court as being a principle
of fundamental justice, and one which applies equally to both civil and criminal law.'® One ought
not to be surprised, then, that it is the privilege “which the law has been most zealous to protect
and the most reluctant to water down by exceptions”.°

It must be remembered, however, that the privilege belongs to the client, never the lawyer, and
can only be asserted or waived by the client or through his or her informed consent.?!

B. The Test

5 Blank v. Canada (Minister of Justice), [2006] 2 S.C.R. 319, 2006 SCC 39 (CanLlIl) at para. 26 [Blank].
6[1999] 1 S.C.R. 565, 1999 CanLll 676 (SCC).

17 |bid at para. 49.

8 Canada (Privacy Commissioner) v. Blood Tribe Department of Health, [2002] 2 S.C.R. 574, 2008 SCC
44 (CanlLll) at para. 9 [Blood Tribe].

9 Maranda v. Richer, [2003] 3 S.C.R. 193, 2003 SCC 67 (CanLll) at para. 57.

20 Jones, supra note 13 at para. 50.

21 Lavallee, Rackel & Heintz v. Canada (Attorney General), White, Ottenheimer & Baker v. Canada
(Attorney General); R. v. Fink, [2002] 3 S.C.R. 209, 2002 SCC 61 (CanLll) at para. 39.
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Justice Dickson, as he then was, outlined the criteria necessary to establishing the presence of
solicitor-client privilege in the aforementioned Solosky v. The Queen as:

1) A communication between solicitor and client;
2) Which entails the seeking or giving of legal advice; and
3) Which is intended to be confidential by the parties.??

Although previously restricted to communications exchanged in the course of litigation, solicitor-
client privilege has been extended in more recent years to cover any consultation for legal advice,
whether litigious or not.?> Generally, it will apply as long as the communication between the
solicitor and client falls within the usual and ordinary scope of the professional relationship and,
once established, it is considerably broad and all-encompassing.?* The Court in Descoteaux V.
Mierzwinski described the scope thusly:

All information which a person must provide in order to obtain legal advice and
which is given in confidence for that purpose enjoys the privileges attached to
confidentiality. This confidentiality attaches to all communications made within the
framework of the solicitor-client relationship, to the lawyer as well as to his [or her]
employees. It arises even before the retainer is established, as soon as the client
takes the first steps in approaching the law firm. It may be invoked in any
circumstances where such communications are likely to be disclosed without the
client’'s consent.?® [Emphasis added]

C. Exceptions to Solicitor-Client Privilege
As Cory J. observed:

Just as no right is absolute so too the privilege, even that between solicitor and
client, is subject to clearly defined exceptions. The decision to exclude evidence
that would be both relevant and of substantial probative value because it is
protected by solicitor-client privilege represents a policy decision. It is based upon
the importance to our legal system in general of the solicitor-client privilege. In
certain circumstances, however, other societal values must prevail.?®

What, then, are those other societal values, ones that are so important that they must prevail over
a principle of fundamental justice?

The Supreme Court of Canada has affirmed on many occasions that solicitor-client privilege
should be set aside only in the most unusual of cases.?” A rare exception, for example, is that:

...no privilege attaches to communications criminal in themselves or intended to
further criminal purposes...The extremely limited nature of the exception
emphasises, rather than dilutes, the paramountcy of the general rule whereby

22 Pritchard v. Ontario (Human Rights Commission), [2004] 1 S.C.R. 809, 2004 SCC 31 (CanLlIl) at para.
15 [Pritchard].

23 |bid.

24 |bid at para. 16.

2511982] 1 S.C.R. 860, 1982 CanLlIl 22 (SCC) at para. 862 [Descbteaux].

26 Jones, supra note 13 at para. 51.

27 McClure, supra note 1 at para. 46.
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solicitor-client privilege is created and maintained “as close to absolute as possible
to ensure public confidence and retain relevance...?®

Moreover, McLachlin C.J., as she then was, and Abella J. for the Court provided in Ontario (Public
Safety and Security) v. Criminal Lawyers’ Association®® that:

[S]olicitor-client privilege has been held to be all but absolute in recognition of the
high public interest in maintaining the confidentiality of the solicitor-client
relationship...The only exceptions recognised to the privilege are the very narrowly
guarded public safety and right to make full answer and defence exceptions.*

It seems, then, that in the case of solicitor-client privilege that the categories of exception are
restricted and, indeed, quite narrow.

D. The Wills Exception

So important is solicitor-client privilege that courts have long stipulated that it even survives the
death of a client and enures to his or her next of kin, heirs, or successors.>' An exception has
developed, however, and in addition to those described above, that permits lawyers to give
otherwise privileged information as evidence in wills cases.

The reasons for carving out this unique exception may seem readily apparent to some. Where a
person seeks to set aside a will by alleging lack of capacity or undue influence, the documents
and communications exchanged between the lawyer who drafted the will and the will-maker would
be relevant and speak to the latter’'s capacity and intentions. That will-maker, however, may no
longer be available to waive privilege and thus this highly relevant information may be otherwise
lost to time.

The Supreme Court decision of Goodman Estate v. Geffen®* provided reasons for allowing an
additional exception to this otherwise near-sacrosanct species of privilege. Wilson J. provided
that:

The general policy which supports privileging such communications is not violated.
The interests of the now deceased client are furthered in the sense that the
purpose of allowing the evidence to be admitted is precisely to ascertain what her
true intentions were...In summary, it is, in the words of Anderson Surr. Ct. J. in Re
Ott...”in the interests of justice” to admit such evidence.®

Though the privilege remains with the client and even survives his or her death, this exception
was created as it was seen to benefit the client where they have passed away and are no longer
available to clarify or shed light on their capacity or intentions at the time they executed their last
will and testament.

It is important to note that in the context of a wills variation that the rationale expressed above will
likely not apply. A line of decisions stemming from the Supreme Court of British Columbia speak

28 Blood Tribe, supra note 17 at para. 10.

2912010] 1 S.C.R. 815, 2010 SCC 23 (CanLll) [Criminal Lawyers’ Association].

30 |bid at para. 53.

31 Goodman Estate v. Geffen, [1991] 2 S.C.R. 353, 1991 CarswellAlta 557 at para. 58 [Geffen].
32 |pid.

33 |bid at para. 65.
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to the idea that an application to vary a will does not so much benefit a deceased client by
attempting to ascertain their intentions, but rather seeks to thwart or defeat those intentions. As
provided for by the Court in Gordon v. Gilroy**:

The purpose of seeking confidential communications in this case is not for the
purpose of determining the testator’s true intentions or even the reasons for
them...but rather for the purpose of attempting to defeat those intentions...l
suspect that it would surprise and distress a client if told by the solicitor whom that
person retained to give advice and to prepare a will concerning the disposition of
lack of disposition to the client’s children that after his or her death the solicitor
would be obliged to disclose the discussions which the client had in confidence
with the solicitor in the event the children were dissatisfied with the will and chose
to commence an action...3®

V. Litigation Privilege
A. Scope and Rationale

Litigation privilege protects against the compulsory disclosure of communications and documents
whose dominant purpose is preparation for litigation.* It is a class privilege, and one that exempts
the communications and documents that fall within its scope from compulsory disclosure, except
where one of the limited exceptions to non-disclosure applies.®” Classic examples of litigation
privilege are the protection of the lawyer’s file and the protection of oral or written communications
between a lawyer and third parties, such as witnesses or experts. It, like solicitor-client privilege,
is a common law rule of English origin, and was introduced to Canada in the 20th century as a
privilege linked to solicitor-client privilege.®

Gascon J., in his English version of the Judgement of the Court in Lizotte, cited the oft-cited case
of Susan Hosiery Ltd. v. Minister of National Revenue, [1969] 2 Ex. C.R. 27, to explain the purpose
of litigation privilege, once known as the “lawyer’s brief” rule:

Turning to the “lawyer’s brief” rule, the reason for the rule is obviously, that, under
our adversary system of litigation, a lawyer’s preparation of his client’'s case must
not be inhibited by the possibility that the materials that he prepared can be taken
out of his file and presented to the court in a manner other than that contemplated
when they are prepared. What would aid in determining the truth when presented
in the manner contemplated by the solicitor who directed its preparation might well
be used to create distortion of the truth to the prejudice of the client when presented
by someone adverse in interest who did not understand what gave rise to its
preparation. If lawyers were entitled to dip into each other’s briefs by means of the
discovery process, the straightforward preparation of cases for trial would develop
into a most unsatisfactory travesty of our present system.3® [Emphasis added by
Gascon J.]

34 Gordon v. Gilroy, 1994 CarswellBC 792, 1994 CanLIl 829 (BC SC).

35 |bid at paras. 24-25.

36 Lizotte v. Aviva Insurance Company of Canada, [2016] 2 S.C.R. 521, 2016 SCC 52 (CanLll) at para. 1
[Lizotte].

37 |bid at para. 4.

38 |bid at para. 20

39 |bid.
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Like solicitor-client privilege, litigation privilege serves to secure the effective administration of
justice according to law.*° More specifically, it ensures the efficacy of the adversarial process, and
maintains a protected area to facilitate investigation and preparation of a case for trial by the
adversarial advocate.*'

Unlike solicitor-client privilege, litigation privilege is neither absolute in scope nor permanent in
duration*? as once the litigation has ended, there is little to no purpose in maintaining the privilege.
As Fish J. explained in Blank:

[T]he principle “once privileged, always privileged”, so vital to solicitor-client
privilege, is foreign to the litigation privilege...Where the litigation has indeed
ended, there is little room for concern lest opposing counsel or their clients argue
their case “on wits borrowed from the adversary”.*3

B. Distinguishable from Solicitor-Client Privilege

Since Blank was decided in 2006, it has been settled law that solicitor-client privilege and litigation
privilege are distinguishable.** In addition, then, to the differences and similarities discussed
above, Gascon J., and summarizing the court’s findings in Blank, provided the following list of
differences between litigation privilege and solicitor-client privilege:

1) The purpose of solicitor-client privilege is to protect a relationship, while
that of litigation privilege is to ensure the efficacy of the adversarial
process;

2) Solicitor-client privilege is permanent, whereas litigation privilege is
temporary and lapses when the litigation ends;

3) Litigation privilege applies to unrepresented parties, even where there
is no need to protect access to legal services;

4) Litigation privilege applies to non-confidential documents; and

5) Litigation privilege is not directed at communications between solicitors
and clients as such.*

C. Exceptions to Litigation Privilege

To start, the Court has held that the exceptions that apply to solicitor-client privilege are all
applicable to litigation privilege, given that solicitor-client privilege is the “highest privilege
recognised by the courts”.“6 For further clarity, these include the exceptions relating to public
safety, to the innocence of the accused and to criminal communications.*’

40 |bid at para. 24.

41 |bid.

42 Blank, supra note 14 at para. 37.
43 |bid at paras. 35 and 37.

44 Lizotte, supra note 30 at para. 22.
45 |bid.

46 |bid at para. 41.

47 Ibid.
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One exception unique to litigation privilege, and one recognised by the Supreme Court in Blank,
is one that relates to misconduct on the part of any side to the litigation. As Fish J. observed:

The litigation privilege would not in any event protect from disclosure evidence of
the claimant party’s abuse of process or similar blameworthy conduct. It is not a
black hole from which evidence of one’s own misconduct can never be exposed to
the light of day...Even where the materials sought would otherwise be subject to
litigation privilege, the party seeking their disclosure may be granted access to
them upon a prima facie showing of actionable misconduct by the other party in
relation to the proceedings with respect to which litigation privilege is claimed.*®

Other exceptions may be identified in the future, but they will always be based on narrow classes
that apply in specific circumstances given the fact that litigation privilege is considered a class
privilege.*® One final note is warranted before leaving litigation privilege:

While solicitor-client privilege has been strengthened, reaffirmed and elevated in
recent years, litigation privilege has had, on the contrary, to weather the trend
toward mutual and reciprocal disclosure which is the hallmark of the judicial
process.*

VI. Settlement Privilege
A. Scope and Rationale

In her reasons for the Court in Sable Offshore Energy Inc. v. Ameron International Corp.*, Abella
J. provided succinctly that the purpose of settlement privilege was to promote settlement.®? She
observed that:

Settlement negotiations have long been protected by the common law rule that
“without prejudice” communications made in the course of such negotiations are
inadmissible...The settlement privilege created by the “without prejudice” rules
was based on the understanding that parties will be more likely to settle if they
have confidence from the outset that their negotiations will not be disclosed.*

With the above being said, it is important to note that settlement privilege extends beyond
documents and communications expressly designated to be “without prejudice”, for although the
privilege is often referred to as the rule about “without prejudice” communications, those precise
words are not required to invoke the privilege.** What matters instead, the courts have found, is
the intent of the parties to settle the matter — any negotiations with this purpose are inadmissible.>®

Cavanagh J., for the Ontario Superior Court of Justice in Singh v. Progressive Conservative Party
of Ontario et al, observed that:

48 Blank, supra note 14 at paras. 44 and 45.

49 Lizotte, supra note 30 at para. 42.

50 Blank, supra note 14 at para. 61.

5112013] 2 S.C.R. 623, 2013 SCC 37 (CanLlIl) [Sable].
52 |bid at para. 2.

53 |bid at para. 13.

54 |bid at para. 14.

55 |bid.
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Settlement privilege is a class privilege that protects communications between
parties in furtherance of settlement even if the communications do not result in
settlement. Where privileged communications are included in an affidavit or notice
of motion, r. 25.11 requires that the privileged communications be struck from the
record to protect the privilege...The privilege belongs to all parties of the
communication, whether they made or received the communications. No single
party to the communication can unilaterally waive the privilege.%®

Finally, in Sable, the Court provided that:

In my judgement this privilege protects documents and communications created
for such purposes both from production to other parties to the negotiations and to
strangers, and extends as well to admissibility, and whether or not settlement is
reached. This is because, as | have said, a party communicating a proposal related
to settlement, or resulting to one, usually has no control over what the other side
may do with such documents. Without such protection, the public interest in
encouraging settlements will not be served.®” [Emphasis added by Abella J.]

If a communication is protected by settlement privilege, then, the protection is against disclosure
of the communication, including to strangers, and evidence of the communication is
inadmissible.5®

B. The Test

In Hollinger Inc. (Re), it was thought to be well established that the law will protect from disclosure
communications made where:

1) There is a litigious dispute;

2) The communication has been made “with the express or implied
intention it would not be disclosed in a legal proceeding in the event
negotiations failed”; and

3) The purpose of the communication is to attempt to effect a settlement.*®

C. Exceptions to Settlement Privilege

As settlement privilege is a class privilege, there is a prima facie presumption of inadmissibility.
Exceptions will be found, however, “when the justice of the case requires it”.%°

As described by Abella J. in Sable, to come within those exceptions, one must show that, on
balance, “a competing public interest outweighs the public interest in encouraging settlement.”®
The courts have decided throughout the years that such interests include allegations of

562017 ONSC 4168 (CanLll), 2017 CarswellOnt 10387 at paras. 60 and 61 [Singh].
57 Sable, supra note 45 at para. 16.

58 Singh, supra note 50 at para. 62.

592011 ONCA 579 (CanLll), 107 OR (3d) 1 at para. 16 [Hollinger].

60 Sable, supra note 45 at para. 12.

61 Ibid at para. 19.
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misrepresentation, fraud or undue influence, and preventing a plaintiff from being
overcompensated.®?

VII. Common Interest Privilege
A. Scope and Rationale

Once upon a time, if a privileged document was disclosed to a third party, regardless of how it
was disclosed, then privilege in that document was lost.%® Indeed, there are a number of
authorities in support of the principle that once a privileged document is disclosed in any way to
a third party the privilege is lost.®* In Derco, the British Columbia Court of Appeal, quoting from
Wigmore’s Evidence in Trials at Common Law, stated the matter thus:

The law provides subjective freedom for the client by assuring him of exemption
from its processes of disclosure against himself or the attorney or their agents of
communication. This much, but no more, is necessary for the maintenance of the
privilege. Since the means of preserving secrecy of communication are largely in
the client’'s hands and since the privilege is a derogation from the general
testimonial duty and should be strictly construed, it would be improper to extend
its prohibition to third persons who obtain knowledge of the communications. One
who overhears the communication, whether with or without the client’s knowledge,
is not within the protection of privilege.%®

There is now recognition by the courts, however, that privilege is not lost when an opinion was
disclosed to another party with a common interest in completing a commercial transaction.

In Maximum Ventures Inc. v. De Graaf, the British Columbia Court of Appeal stated that:

Recent jurisprudence has generally placed an increased emphasis on the
protection from disclosure of solicitor-client communications including those
shared in furtherance of a common commercial interest...\Where legal opinions are
shared by parties with mutual interests in commercial transactions, there is
sufficient interest in common to extend the common interest privilege to disclosure
of opinions obtained by one of them to the others within the group, even in
circumstances where no litigation is in existence or contemplated.®®

Common interest privilege, then, can be viewed as a sub-species of solicitor-client privilege that
creates room for disclosure of a privileged document to third parties where once that was viewed
as intolerable. This is, however, a new and emerging type of privilege. The Federal Court of
Appeal only this year recognised common interest privilege as follows:

There may well be “common interest privilege” available in circumstances where
no litigation is in existence or even contemplated. In commercial transactions, legal
opinions are often disclosed and shared among various parties to the transaction

62 |bid.

63 |ggillis Holdings Inc. v. Canada (National Revenue), 2018 FCA 51 (CanLlIl), 2018 CarswellNat 702 at
para. 20 [Iggillis].

64 Derco Industries Ltd. v. A.R. Grimwood Ltd., 1984 CarswellBC 1498, [1984] B.C.W.L.D. 3122 at para. 3
[Derco].

65 |bid.

66 2007 BCCA 510 (CanLll), 247 BCAC 214 at para. 14 [Maximum Ventures].
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All told, the Federal Court of Appeal concluded on the strength of cases such as Maximum
Ventures, quoted above, that common interest privilege “is strongly implanted in Canadian law
and indeed around the common-law world”.%8 On the strength of that conclusion, the Court
decided that solicitor-client privilege is not waived when an opinion provided by a lawyer to one
party is disclosed, on a confidential basis, to other parties with sufficient common interest in the

-13-

who all have a common interest in the successful completion of the transaction. In
certain commercial transactions, this sharing of opinions is for the purpose of
putting the parties on an equal footing during negotiations and in that sense the
opinions are for the benefit of multiple parties even though the opinions may have
been prepared for a single client. The parties in those circumstances would expect
that the opinions would remain confidential as against outsiders and that mere
disclosure in that context would not necessarily result in the privileged status of the
legal opinions being lost.®”

same transactions.®® Moreover, it provided that:

Despite its being “strongly implanted in Canadian law”, common interest privilege is still a
relatively new and evolving species of privilege. As a result, its test and the exceptions to its
applicability are not nearly as well defined and considered as the other species of privilege
discussed in this paper. The courts will need time to consider it before a clearer understanding of

This principle applies whether the opinion is first disclosed to the client of the
particular lawyer and then to the other parties or simultaneously to the client and
the other parties. In each case, the solicitor-client privilege that applies to the
communication by the lawyer to his or her client of a legal opinion is not waived
when that opinion is disclosed, on a confidential basis, to other parties with
sufficient common interest in the same transactions.”

its boundaries and applicability can be arrived at by the profession.

A.

The duty of confidentiality owed by a lawyer to his or her client is as sacred, if not more so, than
solicitor-client privilege. The duty itself is articulated by the Law Society of Ontario in rule 3.3-1 of

VIII. Duty of Confidentiality

Scope and Rationale

its Rules of Professional Conduct:

A lawyer at all times shall hold in strict confidence all information concerning the

business and affairs of the client acquired in the course of the professional
relationship and shall not divulge any such information unless:

67 Iggillis, supra note 59 at para. 38.
68 |bid at para. 40.
69 |bid at para. 41.

70 1bid.
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a) expressly or impliedly authorised by the client;

b) required by law or by order of a tribunal of competent
jurisdiction to do so;

c) required to provide the information to the Law Society;
or

d) otherwise permitted by rules 3.3-2 to 3.3-6.""

One can see from this articulation, one issued by the body responsible for the self-regulation of
lawyers and paralegals in Ontario, that the duty imposed is one that is broader in scope than
privilege. This is not simply a rule of evidence, but rather a strict ethical onus that applies to every
facet of a lawyer’s professional relationship with his or her client.

The rationale informing the duty is much the same as that informing privilege. Simply put, a lawyer
cannot render effective professional service to a client unless there is full and unreserved
communication between them.”? The very administration to justice, then, and in a similar vein to
privilege, cannot function properly if a client cannot proceed on the basis that what he or she tells
their lawyer will be held in strict confidence.

The lawyer owes the duty of confidentiality to every client, without exception, and the duty survives
the professional relationship and continues indefinitely after the lawyer has ceased to act.” The
lawyer owes the duty even to those who are not clients in the strictest sense, but are rather simply
seeking advice or assistance on a matter involving a lawyer’s professional knowledge.” Unless
the situation dictates otherwise, a lawyer should not discuss having even spoken with a person
about a particular matter, let alone having been potentially retained.”

B. Exceptions to the Duty of Confidentiality

Just as no privilege is absolute, there are exceptions to the duty of confidentiality. These
exceptions too, however, are narrowly guarded so as not to disrupt the larger social good that this
duty aspires to serve.

The Rules of Professional Conduct outline when disclosure of confidential client information may
be justified or permitted. To start, it notes that although confidential information shall be disclosed
when required by law, the lawyer shall disclose no more information than is absolutely
necessary.’® This is an important foundational concept and informs the other grounds for justified
or permitted disclosure. Even when required to disclose confidential information, a lawyer must
still carefully guard that information and adhere to his or her duty as close as possible. Simply
because a lawyer may be required to disclose by law does not mean that he or she can dispose
of his or her duty entirely. Rather, these justified or permitted instances of disclosure permit a
lawyer to bend the duty, but never break it.

7 Law Society of Ontario, Rules of Professional Conduct (1 October 2014; amendments current as to
January 25, 2018), online: <https://www.Isuc.on.ca/lawyer-conduct-rules/> at r. 3.3-1. [Rules of
Professional Conduct].

72 |bid.

73 |bid.

74 |bid.

75 |bid.

76 |bid atr. 3.3-1.1.
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The following are the instances of justified or permitted disclosure that are permissible under the
Rules of Professional Conduct:

Imminent Risk of Death or Serious Bodily Harm

3.3-3 A lawyer may disclose confidential information, but must not disclose more
information than is required, when the lawyer believes on reasonable grounds that
there is an imminent risk of death or serious bodily harm, and disclosure is
necessary to prevent the death or harm.””

Defence Against Allegations of Wrongdoing
3.3-4 If it is alleged that a lawyer or the lawyer’s associates or employees

a) Have committed a criminal offence involving a client’s affairs;

b) Are civilly liable with respect to a matter involving a client’s affairs;

c) Have committed acts of professional negligence; or

d) Have engaged in acts of professional misconduct or conduct
unbecoming a lawyer

the lawyer may disclose confidential information in order to defend against the
allegations, but shall not disclose more information than is required.’®

Collection of Fees

3.3-5 A lawyer may disclose confidential information in order to establish or collect
the lawyer’s fees, but the lawyer shall not disclose more information than is
required.”

Securing Legal Advice
3.3-6 A lawyer may disclose confidential information to another lawyer to secure
legal advice about the lawyer’s proposed conduct.®

Detect and Resolve Conflicts of Interest
3.3-7 A lawyer may disclose confidential information to the extent reasonably
necessary to detect and resolve conflicts of interest arising from the lawyer’s
change of employment or from changes in the composition or ownership of a law
firm, but only if the information disclosed does not compromise the solicitor-client
privilege or otherwise prejudice the client.®!

Despite the Law Society of Ontario’s efforts toward clearly articulating and defining the limits of
the duty of confidentiality, one should never take it lightly. Lawyers will always be confronted with
new and novel cases which may stretch the boundaries of their understanding. Perhaps it is best
to sign off with J. Macdonald J.’s observation on the matter, so as to best ensure the reader
departs with a proper appreciation of the duty’s certain nuances:

The concept of confidentiality is a chameleon, taking different legal hues from the
circumstances in which it is found. It may arise in respect of information because
of the nature of the information itself, because of the nature of the relationship

77 |bid at r. 3.3-3.
78 |bid at r. 3.3-4.
79 |bid at r. 3.3-5.
80 |pid at r. 3.3-6.
81 |pbid at r. 3.3-7.
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between the persons giving and receiving the information, or both. In some cases,
confidentiality gives rise to an obligation resting on the recipient to maintain the
secrecy in which the information was shrouded before it was communicated to the
recipient. Secrecy may also be required of a recipient despite relatively widespread
knowledge of the information. Confidentiality may also give rise to an obligation
resting on the recipient not to disclose or to make use of commercial information
even though that information is so widely known that it is public knowledge.®?

IX: Conclusion

Though perhaps trite to say, lawyers must never forget that the very administration of justice
depends on privilege and the duty of confidentiality for its proper functioning. To that end, lawyers
should continually engage and re-engage with the relevant texts and jurisprudence so as not to
disremember the important roles that privilege and the duty of confidentiality actually play in the
legal profession. It is hoped that this paper has gone some way toward assisting those in
attendance in that regard.

82 Stewart v. Canadian Broadcasting Corp., 1997 CanLll 12318 (ON SC), 150 DLR (4th) 24 at para. 106.
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“I shall not today attempt further to define the kinds of material 1
understand to be embraced within that shorthand description; and
perhaps I could never succeed in intelligibly doing so. But I know it
when I seeit....”

US Supreme Court Justice Potter Stewart in trying to explain what
pornography was.

The meaning of “proportionality” in litigation is similarly elusive. While Judges
tend to know it when they see it, and have identified it as a “critically important
concept”, defining it in a meaningful way creates a tricky exercise for Courts.

A lot of excellent material has been written about costs in estate matters in
recent years. The limited purpose of this brief paper is to examine the
interpretation of the concept of “proportionality” in determining costs in estate
matters.

“Proportionality” is codified in the Rules of Civil Procedure:

1 Grier (Litigation Guardian of) v Grier (Litigation Guardian of), 2016 ONSC 6329 at para 40

2 Justin de Vries “Making Sense of Cost Awards in Estate and Guardianship Litigation: A Witch’'s Brew?”;
Kimberly A Whaley “Discretion, Proportionality, Access to Justice and Other Considerations”; Jane E Martin:
“Costs and the New Order - Clear as Mud” All from OBA Institute 2011
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Proportionality

(1.1) In applying these rules, the court shall make orders and give
directions that are proportionate to the importance and complexity
of the issues, and to the amount involved, in the proceeding.

O. Reg. 438/08, s. 2.3

How do the courts apply this concept when it comes to awarding costs?

In estate matters, the issue typically arises when costs are being awarded
against an unsuccessful litigant or when costs are being sought to be paid from

an estate, trust, or incapable person’s property.

Courts are granted broad discretion to award costs by section 131 of the Courts
of Justice Act+ Rule 57 of the Rules of Civil Procedure outlines additional factors

which a Court may consider when rendering its decision on costs.

57.01 (1) In exercising its discretion under section 131 of the Courts of
Justice Act to award costs, the court may consider, in addition to the
result in the proceeding and any offer to settle or to contribute made in
writing,

(0.a) the principle of indemnity, including, where applicable, the
experience of the lawyer for the party entitled to the costs as well as
the rates charged and the hours spent by that lawyer;

(0.b)the amount of costs that an wunsuccessful party could
reasonably expect to pay in relation to the step in the proceeding

for which costs are being fixed;

(@) the amount claimed and the amount recovered in the
proceeding;

(b) the apportionment of liability;

(c) the complexity of the proceeding;

3 RSO 1990, Reg 194, r 1.04(1.1) [“Rules of Civil Procedure”]
4#RS0O 1990, c C43
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(d) the importance of the issues;

(e) the conduct of any party that tended to shorten or to lengthen
unnecessarily the duration of the proceeding;

(f) whether any step in the proceeding was,
1 Improper, vexatious or unnecessary, or
(1) prop y
ii taken through negligence, mistake or excessive caution;
& glg

(g) a party’s denial of or refusal to admit anything that should
have been admitted;

(h) whether it is appropriate to award any costs or more than one
set of costs where a party,

(i) commenced separate proceedings for claims that should
have been made in one proceeding, or

(i) in defending a proceeding separated unnecessarily from
another party in the same interest or defended by a different
lawyer; and

(i) any other matter relevant to the question of costs.s

In essence, proportionality in cost matters relates to the amount of costs sought
in light of the issue at stake in the litigation. Many of the factors in section 57,
however, inform and influence the overall concept of proportionality. The
Ontario Divisional Court acknowledged proportionality’s interconnectedness
with such factors in Culligan Springs Ltd. v Dunlop Lift Truck (1994) Inc.s

“The principles of proportionality and the reasonable expectations
of the parties are, to a degree, intertwined. The principle of

5 Rules of Civil Procedure, supra note 3, r 57.01(1)
6 [2006] OJ No 1667 (Ont Div Ct)
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proportionality engages a more objective analysis given the issue
and the amount in dispute, whereas the reasonable expectation
principle requires the judge to examine the particular facts of the
case and the subjective expectations of the parties.””

In Booy-Bos v Douglas,s the Ontario Superior Court addressed proportionality
within the context of fairness and reasonableness. Its particular phrasing in this
regard nearly conflates the three concepts.

“The Court must, first and foremost, be fair and reasonable when
exercising its discretion to award costs. Proportionality is of
fundamental import.”?

The Toronto Estates List Practice Direction addresses proportionality in a similar
context of reasonableness:

The following principles shall guide all proceedings conducted on
the Estates List:

o The time and expense devoted to a proceeding should be
proportionate to what is at stake in the proceeding; and,

o Co-operation, communication, civility and common sense
should prevail amongst all parties and counsel. ©

The Court has further clarified that the principle of proportionality exists
harmoniously with the principle that a case should be determined on its merits.
In Grier (Litigation Guardian of) v Grier (Litigation Guardian of), the Court stated
the following:

Rule 1.04(1) of theRules of Civil Procedure, suggests that
proportionality can be achieved without sacrificing determinations

7 Ibid at para 33

8 Booy-Bos v Douglas, 2016 ONSC 7392

9 Ibid at para 17

10 Ontario Superior Court of Justice, “Consolidated Practice Direction Concerning the Estates List in the
Toronto Region” (1 July 2014), Part II at 2, online: <http://www.ontariocourts.ca/scj/ practice/practice-
directions/toronto/ estates>
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on the merits... [these] are not mutually exclusive concepts, but
ones that work in tandem to achieve just results.

By definition, proportionality ultimately balances two factors:
1. the issue at stake; and
2. the resources expended.»

Issue at Stake:

Where proportionality is invoked, Courts have referred to the amount of money
in issue.

“...the concept of proportionality must be kept in mind when Costs
are being fixed. In the case before me, the damages being claimed
against the Defendants are monumental.” s

“The amount of the estate herein was modest - in the range of
$40,000. Thus, even if I had awarded costs on a substantial
indemnity basis, I would not have awarded more than $15,000 or
$16,000 in order to comply with the proportionality requirement”

Importantly, however, the Court has noted that proportionality “should not be
used as a sword to undercompensate a litigant” when costs have been
legitimately incurred.s

With respect to the importance of a given issue, Courts have assessed this factor
on a subjective, rather than an objective, basis:

“The estate of his mother and father was a very significant matter
for him and the Redcar home was its most significant asset. It
represented financial security for Lynn Reid in his old age.
Accordingly, the issue at stake in the litigation was very important

1 Grier, supra note 1 at para 42

12 David v TransAmerica Life Canada, 2016 ONSC 1777 at para 20
13 Lipsitz v Ontario, 2010 ONSC 5232 at para 14

14 Borisko v Borisko, 2010 ONSC 3760 at para 9

15 Cataraqui Cemetery Company v Cyr, 2017 ONSC 7359 at para 14
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to Lynn Reid and the amount of money at stake was very
significant to him.” s

“...there is no issue that the outcome of these proceedings was
exceedingly important to the parties, so important, that the issue of
ownership over ... the appellant's property has lasted over twenty
years and survived the appellant who sadly passed away only
about a month after this appeal was argued.”v

Further, courts have recognized that the amount recovered is not the only
component of proportionality.

“I observe that, while proportionality is a principle to consider, and
that I have certainly considered the relationship of the cost claimed
to the amount of the award throughout this decision, the principle
of proportionality does not create a cap on the quantum that can be
allowed for costs. Indeed, in Jomar Cattle Feeders Inc. v. Murphy,
supra, the damage claim was for $53,274.96, the award was
$49,997.10 less a set off, the cost claim was for $95,641.50, and the
cost award was $58,000.00. I am aware of many other cases in
which a court, for various reasons, have awarded costs which were
higher than the damage award.”

Similarly, in the recent case of Grieves v Parsons,” the Ontario Superior Court
stated the following with respect to assessing proportionality in costs:

“The total costs must be proportional to the amount awarded, but
costs may exceed the award of damages in appropriate
circumstances. "Proportionality should not override other
considerations, and determining proportionality should not be a
purely retrospective inquiry based on the award": Doyle v Zochem
Inc., 2017 ONSC 920, at para. 26.”

16 Reid v Reid, 2010 ONSC 3800 at para 16

17 Barbour Estate v Bailey, 2016 ONCA 334 at para 11

18 Volchuk Estate v. Kotsis, 2007 CarswellOnt 8027 at para 26, 36 E.T.R. (3d) 239
192018 ONSC 1905 [Grieves v Parsons]

20 [bid at para 72
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The complexity of the issues can also inform the Court’s determination of
whether a given quantum of costs is proportionate. In Barbour Estate v Bailey,*
the Ontario Court of Appeal stated:

Certainly, a large cost award as claimed by the parties is not
unreasonable, unfair or disproportionate in light of the following
factors: the first trial lasted 19 days and the second trial took 13
days; there were numerous pre-trial motions and other
proceedings; complicated and technical expert evidence was
presented by both sides; and there were a myriad of difficult legal
issues fiercely argued by the parties before both judges.

Notably, Barbour Estate suggests that while complex issues may influence the
proportionality of a larger cost award, a party’s actions in the context of these
issues can also affect proportionality. The Court in Barbour Estate made the
following comments with respect to the respondent’s behaviour in the matter:

“... the respondent's actions in these proceedings were neither
proportionate nor reasonable. While the amount of costs claimed is
understandable in the circumstances of this case, it is truly
regrettable that the proceedings carried on to this point ... had the
respondent accepted [the appellant’s 1995 offer] or a similar offer,
all of these proceedings could have been avoided. In the face of the
correspondence from the appellant's lawyers, the respondent never
questioned but stubbornly maintained the erroneous position that
she owned the entirety of [the property at issue].”»

This concept will be addressed further under the “Resources Expended” section
of this paper.

In guardianship cases, courts recognize the importance of non-financial interests
being at stake.

21 Barbour Estate v Bailey, supra note 17
22 Jbid at para 10
23 [bid at para 12
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“...Although I recognize that in cases like this where the competency
and guardianship of a vulnerable elderly person is in issue, that
there can often be issues that transcend monetary values, counsel
and their clients must always keep a proper perspective.”

It is a rare case indeed where the court says that the issue at stake was
unimportant to the parties.

Resources Expended

Rather than focussing on the subjective importance of an issue to the litigants,
Courts instead focus primarily on the resources expended in applying the
concept of proportionality.

“Having said all that, the bottom line is that the proposed costs are
excessive. They are excessive from two perspectives: costs of this
magnitude will make litigation inaccessible as a method of dispute
resolution; costs of this magnitude are also disproportionate to the
value of the legal work necessary to represent a client in this dispute.
If counsel do not use more restraint in deciding how much to invest
in litigation, they will put both the bar and the Courts out of business
which will profoundly harm the public whom we both serve.”»

“From my perspective, if lawyers wish to expend such grossly
inordinate amounts of billable hours on relatively routine cases, they
may feel free to do so subject to their client's approval, but they
cannot expect judges to encourage such inefficient expenditures of
time when their costs are to be fixed following trial. Judges and
assessment officers have a duty to fix or assess costs at reasonable
amounts and in this process they have a duty to make sure that the
hours spent can be reasonably justified. The losing party is not to be
treated as a money tree to be plucked willy nilly by the winner of the
contest.”2

24 Ziskos v Miksche, 2007 CarswellOnt 7162 (Ont SCJ) at para 61
25 Buchanan v Geotel Communications Corp, [2002] OJ No 3063 at paras 10-11 (Ont SCJ)
26Pagnotta v Brown 2002 CarswellOnt 2666 at paras 24-25 (Ont SCJ)
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The Ontario Superior Court has acknowledged that both the actual resources
expended, and the resources that could have reasonably been expected to have
been expended are important factors in determining proportionality:

“The concept of proportionality... includes at least two factors:
(@) The amount claimed and the amount recovered in the
proceeding; and,
(b) The amount of costs that an unsuccessful party could
reasonably expect to pay in relation to the step in the
proceeding for which costs are being fixed”»

Re Medynski Estate provides an example. Although in Medynski, the Court
found that the defendant/objector was liable to pay costs to the Applicant,
who claimed costs in excess of $260,000.00, the Court limited the amount
payable to $69,000.00 plus disbursements. The Court reasoned:

[The Defendant] and her counsel could not have reasonably
foreseen that this passing of accounts, a summary proceeding,
would generate costs in excess of $260,000.00 on the part of the
trustee...

A beneficiary who is considering making objections on a passing
of accounts would certainly not imagine the possibility of a costs
award against herself/himself requiring the payment, if
unsuccessful, in excess of $260,000.00. An award of that
magnitude becomes an access to justice issue. It would have a
chilling effect on most potential objectors.

. Given all of the foregoing, with particular emphasis on
reasonableness, fairness, proportionality and the reasonable
expectation of the unsuccessful party, I have concluded that an
award of costs ... must be limited to $69,000.00 plus
disbursements of $7,325.72. Any amount beyond that would be
both excessive and unreasonable.»

27 David, supra note 12 at para 18
28 Re Medynski Estate, 2016 ONSC 4257
2 [bid at paras 18, 21, 23
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As the Court highlighted in Barbour Estate* the losing party’s behaviour can
influence proportionality, particularly if this behaviour necessitated the
expenditure of excess resources. Unreasonable actions by one party can tip the
scale for costs in favour of the other party. The Ontario Superior Court of
Justice addressed such a principle in Cimmaster Inc. v Piccione:

“...The principle of proportionality is important, and must be
considered by any judge in fixing costs... However, in my view, the
principle of proportionality should not normally result in reduced
costs where the unsuccessful party has forced a long and expensive
trial. It is cold comfort to the successful party, who has been forced to
expend many thousands of dollars and many days and hours
fighting a claim that is ultimately defeated, only to be told that it
should obtain a reduced amount of costs based on some notional
concept of proportionality. In my view.. the concept of
proportionality appropriately applies where a successful party has
over-resourced a case having regard to what is at stake, but it should
not result in a reduction of the costs otherwise payable in these
circumstances.”

A major factor considered by the Court in determining whether excess
resources were applied is the delegation to less expensive professionals:

“That said, there is a corollary to the acceptance of hourly rates
reflecting Downtown Toronto market conditions. The principle of
proportionality, as applied to the assessment of costs, requires a
demonstration by the party seeking an award of costs that
reasonable efforts were made to delegate, where feasible, work from
a higher-billing lawyer to a lower-billing one, or to articling students
and law clerks. As is evident from the Bill of Costs, no such
delegation occurred in this case. Of the 160.3 hours of legal work
recorded on the Bill of Costs, [senior counsel], the senior lawyer,
performed 143 of them. No doubt that resulted in part from [senior
counsel]’s familiarity with the file since he would have acted for the
respondent had the matter gone to trial. It may well be that the client,

30 Barbour Estate, supra note 17
31 Cimmaster Inc v Piccione, 2010 ONSC 846 at para 19
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the estate trustee, desired [senior counsel] to perform virtually all of
the work on the file. Nevertheless, when it comes to a court
considering the reasonableness of a cost award against an opposing
party, a court should give effect to the principle of proportionality by
reducing the costs sought where a party has not taken reasonable
steps to delegate work to lower billing time-keepers. Rare is the case
which would necessitate the singular attention of senior counsel, and
this certainly is not one of those rare cases.”»

In Tarantino v Galvano,* the Ontario Superior Court addressed proportionality of
costs in circumstances where the behaviour of each of the party to the
proceeding contributed equally to the amount of costs at issue. The Court
stated:

While there are some other minor Estate assets, it is clear that the
fees of this litigation will deplete the Estate. The only beneficiaries
of the Estate are the three participants in this lawsuit. They
collectively decided, by the way they chose to advance this
litigation, to incur fees that deplete the Estate. This cannot be
proportionate to the amounts and issues raised in the proceeding.

The Applicants in Tarantino sought costs in excess of $343,000.00 and
$292,000.00 on a substantial and partial indemnity basis, respectively. The
Respondent sought costs in excess of $172,000.00 on a partial indemnity basis.
Ultimately in Tarantino, the Court awarded costs exclusively to the Applicants
in the sole amount of $53,000.00 from the Estate, to compensate for the
disbursement costs of an expert report. In rendering this decision, the Court
identified “the lack of proportionality, the fact that the three Estate Trustees are
the sole beneficiaries, unreasonableness, and self-interest” as being important
elements of the holding.»

In Re Kaptyn Estate, s the Court began its decision on costs as follows:

32 Pytka v Putka Estate, 2010 ONSC 6406 at para 21
33 Tarantino v Galvano, 2017 ONSC 6635

34 Jbid at para 18

% Jbid at para 24

36 Re Kaptyn Estate, 2011 ONSC 542
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“$4,435,050.18 - that is the total amount of costs sought by the parties to
these two consolidated applications requesting the opinion, direction and
advice of the court on the interpretation of the two multiple wills of the
testator, the late John Kaptyn (collectively the “Interpretation
Applications”). “

One need not even read the rest of the decision to predict that the Court felt that
the cost claims were disproportionate to the issue at hand.

CONCLUSION

Estate cases are rarely only about the money, and often have as much to do with
family memory as family money. Nevertheless, Courts in Estates matters
routinely pay at least lip service, and often more, to the concept of
proportionality in awarding costs.
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A solicitor retained by an estate trustee is the solicitor for the estate trustee and not for the
estate.” Where a solicitor is the estate trustee, she will likely end up wearing at least two hats:
first, as the executrix of the estate, with duties to the beneficiaries and to the estate’s creditors,
and second, as legal advisor to herself and to potential co-trustees. In some instances, the
solicitor-trustee is also the lawyer who drafted the will appointing herself as executrix and fixing
her own compensation. It is easy to see how the person acting in such a multiplicity of roles
might find herself in a conflict of interest, even if acting in good faith. As Mr. Justice Myers
recently observed:

“Such is the insidiousness of conflict of interest that people with no doubt as to
their own bona fides can allow themselves to commit significant wrongdoing
without thinking that they are doing anything wrong.”

It is presumably for this reason that the Law Society of Ontario (“LSO”) Rules of Professional
Conduct prohibit a lawyer from acting for a client where there is “conflict of interest,”® which it
defines as a substantial risk rather than any actual disloyalty:

‘[Tlhe existence of a substantial risk that a lawyer's loyalty to or
representation of a client would be materially and adversely affected by the
lawyer's own interest or the lawyer’s duties to another client, a former
client, or a third person. The risk must be more than a mere possibility;
there must be a genuine, serious risk to the duty of loyalty or to client
representation arising from the retainer.”

* Brendan Donovan is a partner and Mari Maimets is an associate at Wagner Sidlofsky LLP, a boutique
litigation firm in Toronto, Ontario.

' Smith, Re, [1972] 2 OR 256, 1972 CarswellOnt 462 at para 38 (Surr Ct), citing Sharp v Lush (1879), 10
Ch D 468; Bott Estate (Trustee of) v Macaulay (2005), 75 OR (3d) 422, 2005 CarswellOnt 3743 at para
19 (Sup Ct) [Bott Estate].

2 Mayer v. Rubin, 2017 ONSC 3498 at para. 13.

% Law Society of Ontario, Rules of Professional Conduct, Toronto: LSO, 2000 (as amended), s 3.4-1.

* Ibid, s 1.1. See also the commentary under Rule 3.4-1: “Even a well-intentioned lawyer may not realize
that performance of his or her duties has been compromised. Accordingly, the rule addresses the risk of
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The first section of this paper summarizes the general principles that govern estate trustees and
estate solicitors, and the relationship between them, with a focus on the principles surrounding
compensation. The second section of the paper provides several case studies that illustrate how
the general principles have been considered and applied in circumstances where solicitor-
trustees have faced allegations of acting in a conflict of interest or having breached their
fiduciary obligations. The paper concludes with an analysis of the factors that courts or tribunals
will pay particular attention to when called upon to decide whether a solicitor-trustee has acted
in a conflict of interest, or whether the solicitor-trustee is entitled to compensation.

General principles

This section focuses on the one issue most likely to attract allegations that a solicitor-trustee is
acting in a conflict of interest: compensation.

A. Source of entitlement to compensation

In Ontario, estate trustees may take compensation for their work based either on the provisions
of the Trustee Act, or on the terms of the testamentary instrument. Section 61 of the Trustee Act
provides that, unless a trustee’s allowance is f